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Margaret McCallum Scott Spinks and Allison Fendall 
Hannay Scott, Appellants, 


v. 

The Second National Bank of Washington, Executor of 
the Estate of William M. Hannay, Deceased, et ah. 
Appellees. 


Appeal From the United Stales District Court for the 
District of Columbia 


PETITION FOR REHEARING 


Appellants petition the Court for a rehearing of the 
decision and judgment rendered herein on June 10, 1954, 
for reargument of the appeal, and for reversal of the 
judgment, for the following reasons: 
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I. 

The opinion of the majority affirmed the judgment for 
the reasons given by the trial judge in his opinion. 

The trial judge’s memorandum to the clerk (Jt. App. 22) 
dealing with the construction of the codicil will be quoted 
and treated paragraph by paragraph hereinafter: 

4 ‘Further, with reference to the residuary clause in 
the codicil, I conclude that under its terms the indi¬ 
viduals named therein take share and share alike, 
and that the portion bequeathed to Mary Hannay 
shall, by virtue of her death before that of the testator, 
be divided equally among her surviving issue.” 

The paragraph simply concludes that the individuals 
named in the residuary clause should take share and share 
alike. No reasons are given for such conclusion and nothing 
further need be said about it. 

* * This conclusion is buttressed it seems to me by the 
fact that where a gift is made to two or more, equality 
is presumably intended, and, further, upon the very 
fundamental observation that the testator, a lawyer, 
although engaged in a type of specialty quite remote 
from the law of wills, certainly could not be presumed 
in his codicil to have named the individuals in question 
if he wished the law of intestate succession to apply, 
because in the application of the statute in that case 
made and provided, one individual whom he had ex¬ 
pressly omitted from both instruments would, as a 
consequence, take.” 

That paragraph speaks of the presumption of equality 
when a gift is made to two or more. Such presumption is 
wholly irrelevant to the question of construction of the 
codicil. The rule is when a gift is made to A, B, C, and 
D without indicating the proportions which they are to 
take, equality is presumed to be intended. Here, the subse¬ 
quent language of the codicil creates “gross ambiguity” 
as well as an irreconcilable repugnancy to equality. The 
portion of the paragraph in the memorandum speaking of 
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the assumption that the testator, as a lawyer, could not 
have been presumed to have named the individuals if he 
wished the law of intestate succession to apply seems 
to be pure speculation and conjecture. After all, the 
construction of a will is governed by what is said, not 
speculation or conjecture as to what one intended to say. 
It could be said with equal force that, as a lawyer, and with 
the prominent position he had in the organization of the 
executor bank, the testator would not have used the words 
‘‘had I died intestate” if he did not intend the law of 
intestate succession to apply in regard to those named, 
particularly since his wife had died intestate between the 
time of making the will and the date of the codicil. 

“It is to be noted that all the residuary legatees 
named in the codicil also benefit by specific bequests 
under the terms of the will.” 

The observation that all of the persons named in the 
residuary clause of the codicil also benefited by specific 
bequests in the will adds nothing, and does not tend to 
support the judgment of the trial court because their 
bequests were unequal. 

“The Court is aware of the fact that in case of reas¬ 
onable doubt as between a construction which conforms 
more or less closely to the statute of descent and dis¬ 
tribution and one which departs widely therefrom, 
that preference has been usually given to the con¬ 
struction which conforms most nearly thereto. Yet 
on the other hand it must be remembered that the 
purpose of a will presumably at least, is to avoid and 
not to carry into effect the provisions of such a statute. 
In such circumstances the bequest takes the form of 
general terminology indicating the individuals to whom 
the property is to go.” 

The first sentence of the paragraph plainly recognizes 
the preference for that which conforms “more or less 
closely to the statute of descent and distribution.” 
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The next sentence assumes that a will is to avoid and 
not to carry into effect the provisions of such statute, < 

hut it overlooks the fact that the provision here was in 
the residuary clause; the special interests and concerns 
of the testator had been provided for, and that a testator 
has a right to express his will that his property should go 
to those who would receive it if he died intestate. 

The next sentence in the paragraph simply foreshadows 
the irreconcilable repugnancy and “gross ambiguity’’ in 
the terms of the residuary clause of the codicil. 

“In this situation, however, the individuals are spe¬ 
cifically named and to construe the codicil, therefore, 
in relation to the terms of the statute of descent and 
distribution, it seems to me, is to do violence to the 
language of both instruments generally, particularly 
insofar as I have concluded that under the circum¬ 
stances the intent of the testator is clear and, as a 
consequence, full effect must be given thereto. To 
apply any other construction would ensure a result 
which seems to me completely adverse to this, as cer¬ 
tain of the residuary legatees would take nothing, 
and one other person not mentioned at all in either 
instrument, and presumably deliberately so, would 
take, the effect being a complete distortion of the 
manifest desires of the testator hitherto expressed.” 

Nowhere does the memorandum point out any violence 
which would be done to the language of the will itself or 
to any other portion of the codicil, if effect is given to the 
last portion of the residuary clause. Indeed, the only 
violence done in the construction of the trial judge is to 
the last two lines of the residuary clause of the codicil 
which were obliterated. It is asserted that no violence 
whatever to the will or to the other portions of the codicil 
can be shown if the language of the residuary clause of 
the codicil be held to be void for irreconcilable repugnancy. 

The next portion of that sentence in the memorandum says 
the trial court has concluded that the intention of the testa¬ 
tor is clear, but there is nothing in the memorandum there- 


tofore, either stating such conclusion or giving rise to it. 
Thus, the reasoning seems circuitous and the conclusion in 
the first paragraph is the foundation for the premise that 
the intent is clear and the latter then reinforces and sup¬ 
ports the previous conclusion. Moreover, it is respectfully 
submitted that neither in logic nor in law may there be a 
conclusion the testator’s intent is clear and consequently 
he did not know what he was doing or saying when he 
wrote the language of the residuary naming the twelve 
persons and stating “each of them to receive the portion 
to which they would be entitled had I died intestate.” 

The last sentence of the paragraph is in reality the key 
to the opinion and on its face recognizes the “gross 
ambiguity” of the residuary clause of the codicil. It 
attempts to justify the judgment by selecting one of the 
irreconcilable and mutually repugnant provisions which 
conformed in the view of the trial judge to an equitable 
distribution of the testator’s residuary property. Indeed, 
the trial court judge went so far as to suggest that the 
last two lines of the language in such clause was a 
“complete distortion” of that which had hitherto been 
expressed. 

Therefore, the trial judge’s opinion and the dissenting 
opinion here are in accord as to the uncertainty, ambig¬ 
uity, and irreconcilable confliction contained in the lan¬ 
guage of the residuary clause of the codicil. 

Of course, any will construction case may be resolved by 
arbitrarily preferring a construction, and ignoring the 
contrary one. Naturally, giving effect to the contrary 
one would be a complete distortion of the preferred con¬ 
struction when irreconcilability exists. There is, however, 
no sanction for that in the law of construction of wills. 
The construction of wills is not a matter within the dis¬ 
cretion of the Court and the approach to the problem is 
succinctly stated in Volume 69 C. J. (Wills), Sec. 1110: 

“While the appropriate court has power to interpret 

and construe a will, its function is judicial and adminis- 
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trative, not legislative or creative. Stated otherwise, 
the court’s function is to construe a will, not to make 
or rewrite one for the testator under the guise of 
construction, even to do equity or accomplish a more 
equitable division of the estate, * * V’ 

To the same effect is Volume 57 Am. Jur. (Wills), 
Sec. 1121: 

“ • * * The duty of the court is to interpret the will, 
not to construct it or make a new one, and if the 
testator has clearly expressed one intention, the court 
cannot impute to him another. Consequently, the court 
has no power to piece out, take from, or modify the 
instrument before it in order to make it conform to the 
opinion of the individual judge as to an equitable dis¬ 
tribution of the testator’s property. In other words, 
courts may not make a mere conjecture as to the 
testator’s intention, substitute their discretion for his, 
or build up a scheme for the purpose of carrying out 
what might be thought was or would be in accordance 
with his wishes. • • * ” 


II. 

Appellants were two of the persons named in the residu¬ 
ary clause of the codicil. As the children of a deceased 
sister of the testator, the portion of the residue to which 
they would be entitled had the testator died intestate is 
one-fourth each. There would seem to be no problem in 
the construction of the residuary clause in regard to appel¬ 
lants because the language of the codicil can be reconciled 
as to them. They would each receive one-fourth of the 
estate. Moreover, they are the only ones who have appealed 
the judgment of the District Court. 

As to them, the testator has said that collectively they 
should receive one-half of his residuary estate. To give 
them less, by resolving the “gross ambiguity” and irrecon¬ 
cilably repugnant provisions in the residuary language of 
the codicil by substituting the Court’s discretion for that 
of testator’s, is to take the property of appellants without 
due process of law in the Constitutional sense. 
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It is respectfully submitted, therefore, that the petition 
for rehearing should be granted. 

Respectfully submitted, 

Kahl K. Spriggs, 

David B. Nicholson, 

504 Southern Building, 
Washington 5, D. 0. 

Attorneys for Appellants. 

Woodson P. Houghton, 

Of Counsel. 

Certificate 

I certify that the foregoing petition is presented in good 
faith and not for the purpose of delay. I further certify 
that copies of this petition were personally served respec¬ 
tively upon Messrs. William E. Leahy and James F. Reilly, 
821 Fifteenth Street, N. W., Washington 5, D. C., and upon 
Charles E. Pledger, Jr., 512 Washington Building, Wash¬ 
ington 5, D. C., attorneys for appellees, this 25th day of 
June, 1954. 

Kahl K. Spriggs 




STATEMENT OF QUESTIONS PRESENTED 

The residuary clause of the codicil to the will of William 
M. Hannay reads: 

“The residue of my estate remaining after the pay¬ 
ment of all costs of administration and all bequests 
made in my said Will and this Codicil thereto is here¬ 
by devised and bequeathed to the following named 
persons: 

1. Mary Hannay, widow of my brother, George F. 
F. Hannay; George F. Hannay, Jr.; William Mouat 
Hannay; Robina Hannay; Sadie Hannay; Edith 
Hannay Bingle; Margaret McCallum Scott Spinks; 
Allison Fendall Hannay Scott; William Mouat Han¬ 
nay HI; the daughter of Edith Hannay Bingle; 
Grace V. Scott and Allis Scott Simmons; each of 
them to receive the portion of said residue to which 
they would be entitled had I died intestate.” 

The following questions are presented: 

1. Is such clause void for indefiniteness, uncertainty and 
contradiction since five of the persons named (Mary Han¬ 
nay; William Mouat Hannay HI; the daughter of Edith 
Hannay Bingle; Grace V. Scott, and Allis Scott Simmons) 
do not qualify under the statutes of distribution because 
they are not next of kin? 

2. Does not the last affirmative expression of testamen¬ 
tary intent therein: “each of them to receive the portion 
of said residue to which they would be entitled had I died 
intestate,” incorporate the statutes of distribution and 
make them the guide in determining those, of the persons 
named, who should be entitled to the residue? 

3. May the court delete or read out of the clause the final 
dispositive part and hold the residue to go to the persons 
named, share and share alike? 



INDEX 


Page 

Jurisdictional Statement. 1 

Statement of Case. 2 

Statutes Involved. 4 

Statement of Points. 4 

Summary of Argument. 5 

Argument 

L Intention of testator as disclosed by will and 
codicil should be sought as aid in construing 
residuary clause. 8 

IL The rules of construction, if necessary to be 
adverted to, support the conclusion that appel¬ 
lants should be distributed the portion of the 
residuary estate to which they would be entitled 
under the statutes of distribution. 12 

III. The residuary clause of the codicil is so indefi¬ 
nite, uncertain and inconsistent that it results 
in irreconcilable repugnancy and is thereby in¬ 
capable of harmonious construction. As such it 
is void, and decedent should be considered to 
have died intestate as to his residuary estate .. 17 

IV. Opinion of the court below. 19 

Conclusion. 20 

TABLE OF CASES 

Baldwin v. National Savings and Trust Co., 65 App. 

D. C. 174, 81 F. 2d 901. 8 

Binford v. Diller, 85 U. S. App. D. C. 365,177 F. 2d 731 14 
Central Dispensary and Emergency Hospital v. Saun¬ 
ders, 83 U. S. App. D. C. 52,165 F. 2d 626 . 12 

Dalton v. White, 76 U. S. App. D. C. 93,129 F. 2d 55 .. 18 
Daskam v. Lockwood, 103 Conn. 54,130 Atl. 92. 16 
















11 


Index Continued 


Page 

Evans v. Ockershausen, 69 App. D. C. 285, 100 F. 2d 


695.8,12 

Hepburn v. Winthrop, 65 App. D. C. 309, 83 F. 2d 566 . 8 

Hilton v. Kinsey, 88 U. S. App. D. C. 14,185 F. 2d 885 12 

Pyne v. Pyne, 81 U. S. App. I). C. 11,154 F. 2d 297 _ 8 

Robins' Estate, 38 F. Snpp. 468 .14,16 

Smith v. Bell, 6 Pet. 68, 8 L. ed. 322 . 18 

Stones v. Stokes, 82 U. S. App. D. C. 299,163 F. 2d 704 

13,18 

OTHER REFERENCES 

United States Code, Title 28, sec. 1291. 1 

District of Columbia Code (1951): 

Title 11, sec. 306 . 1 

Title 18, secs. 709 and 710. 4 

Page on Wills (3rd Ed.): 

Vol. 3, p. 296 . 14 

Vol. 3, p. 260 . 14 

Vol. 2, p. 852 . 18 

Jarman on Wills, 6th Ed., (Bigelow): 

Second Vol., p. 114. 16 












United States Const of Appeals 

Foe the District op Columbia Cibcuit 


No. 11,962 


Margaret McCallum Scott Spinks and Allison Fendall 
Hannay Scott, Appellants, 

vs. 

The Second National Bank of Washington, Executor of 
the Estate of William M. Hannay, Deceased, et aL, 
Appellees. 

Appeal From the United States District Court 
For the District of Columbia 


BRIEF FOR APPELLANTS 
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1948, 62 Stat. 929, U. S. C., Title 28, Sec. 1291. 
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STATEMENT OF CASE 

The testator, William M. Hannay, also known as William 
Mowatt Hannay and William Mouat Hannay, died a resi¬ 
dent of the District of Columbia. His will (Jt. App. 7) and 
codicil (Jt. App. 9) thereto were duly admitted to probate 
and record in the Probate Branch of the District Court. 

Appellee The Second National Bank of Washington, as 
executor of his estate, filed a complaint in the court below 
for construction both of the will and of the codicil and 
for instructions to executor (Jt. App. 1). 

Answers were filed by appellants (Jt. App. 10); by 
Charles F. Pledger, Jr., Esquire, as guardian ad litem for 
infant defendant, William Mouat Hannay III (Jt. App. 11), 
and by the other defendants (Jt. App. 18). Thereafter the 
executor filed a motion for summary judgment (Jt. App. 
19); the court after argument took the matter under con¬ 
sideration, and rendered an opinion (Jt. App. 22). From 
the order for summary judgment construing will and codicil 
(Jt. App. 24), appellants duly appealed to this Court. 

While the complaint sought construction both of Item 3 
of the will itself and of the residuary clause of the codicil, 
the only questions raised on this appeal concern the con¬ 
struction, if any can be determined, of the residuary clause 
of the codicil. The residuary estate consisted solely of per¬ 
sonal property. The clause (Jt. App. 9) involved in this 
appeal is as follows: 

“The residue of my estate remaining after the pay¬ 
ment of all costs of administration and all bequests 
made in my said Will and this Codicil thereto is 
hereby devised and bequeathed to the following named 
persons: 

1. Mary Hannay, widow of my brother, George F. 
Hannay; George F. Hannay, Jr.; William Mouat 
Hannay; Robina Hannay; Sadie Hannay; Edith 
Hannay Bingle; Margaret McCallum Scott Spinks; 
Allison Fendall Hannay Scott; William Mouat Han¬ 
nay III; the daughter of Edith Hannay Bingle; 
Grace V. Scott and Allis Scott Simmons; each of 


3 


them to receive the portion of said residue to which 
they would be entitled had I died intestate.” 

The testator left surviving him no issue, parent, brother, 
sister or widow. His heirs at law and next of kin were: 

1. Two children of his sister, Robina Cunningham 
Hannay Scott, who are the appellants: 

(a) Margaret McCallum Scott Spinks 

(b) Allison Fendall Hannay Scott 

and 

2. The children of his brother, George F. Hannay: 

(a) George F. Hannay, Jr. 

(b) William Mouat Hannay 

(c) Sadie Hannay 

(d) Edith Hannay Bingle 

(e) Lula Hannay* 

Mary Hannay, mentioned in the residuary clause of the 
codicil, the widow of testator’s deceased brother George, 
predeceased the testator and her surviving children were 
likewise those immediately listed above. Robina Hannay, 
daughter of testator’s brother George, died on November 
23, 1945 (Jt. App. 22), without issue surviving, and her 
mother, Mary Hannay, died August 7, 1946 (Jt. App. 21). 

The following persons listed in the residuary clause of 
the codicil were not next of ldn of the testator: 

(a) Mary Hannay 

(b) William Mouat Hannay III 

(c) “the daughter of Edith Hannay Bingle” 
(Georgia Hannay Edman) 

(d) Grace V. Scott (now Market) 

(e) Allis Scott Simmons 


*Lula Hannay was not mentioned in the residuary clause of the codiciL 
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Appellants contended in their answer to the complaint 
(Jt. App. 10) that the residuary clause was so uncertain, 
indefinite and inconsistent as to result in irreconcilable 
repugnancy; that it was incapable of harmonious construc¬ 
tion ; that the clause was void and, therefore, testator died 
intestate as to his residuary estate. 

In the alternative, appellants contended that if such 
clause were capable of being construed, then the only 
proper construction of it consistent with the intention of 
the testator, as it might be disclosed by the will and codicil, 
was that only those of the persons named therein who 
would be entitled to the residue if the testator had died 
intestate would take, their portions to be in accordance 
with the statute, just as though the testator had said in 
the last provision of the clause: “each of them to receive 
the portion of said residue (if any) to which they would be 
entitled had I died intestate.’’ 

The court below (Jt. App. 22) construed the residuary 
clause, substantially in accordance with the position of the 
guardian ad litem for William Mouat Hannay III, as dis¬ 
tributing the residue to all the persons named in the clause, 
share and share alike. Under that construction, the portion 
of Robina Hannay lapsed because she predeceased testator 
-without issue surviving her. Also, the share of Mary Han¬ 
nay, who had predeceased testator, was apportioned equally 
among her surviving children. 

STATUTES INVOLVED 

The statutes of distribution are found in Title 18, D. C. 
Code of 1951, Sections 701 et seq. Those sections particu¬ 
larly related to this appeal are 709 and 710. 

STATEMENT OF POINTS 

I. Intention of testator as disclosed by will and codicil 
should be sought as aid in construing residuary clause, and 
that intent, if any can be ascertained at all, was that only 
those of the persons named in the residuary clause of the 
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codicil would take who would be entitled to a share if the 
testator had died intestate. 

II. The canons of construction and rules of interpreta¬ 
tion support the above mentioned construction. 

HL If the residuary clause of the codicil may not be 
construed in the foregoing manner, then the language 
thereof is so indefinite, contradictory and inconsistent as 
to be void for uncertainty. 

IV. The opinion, together with the resultant order of 
the court below, cannot be sustained from any intent dis¬ 
closed by the will and codicil; by resort to any pertinent 
rule of construction, or from the face of the clause itself, 
and the judgment should be reversed. 

SUMMARY OF ARGUMENT 

I. Intention of the testator as disclosed by the will and 
codicil should be sought as an aid in construing the resid¬ 
uary clause if such intention can be discovered at all. 

While appellants consider the language of the residuary 
clause of the codicil to be so indefinite, contradictory and 
inconsistent on its face that it is void, nevertheless, what¬ 
ever intent can be deduced from the will and from other 
parts of the codicil support the conclusion that the testator 
intended to divide his property between the families of his 
deceased brother and sister. It is believed that scheme of 
the will may be found in Items 3 to 6 thereof. 

The testator was indifferent to individuals named and 
evidently copied the names in the codicil from those in 
Items 3 to 6 of the will, although two of such persons had 
died over three years before the codicil was executed. 
Testator referred to the “daughter of Edith Hannay 
Single’ 7 both in the will and codicil although she was an 
adult at the time the complaint was filed about three years 
after the codicil was executed. 

Testator as a patent lawyer and an official of executor 
bank in effect said in the residuary clause of the codicil: 
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“I want those of the persons named to receive that which 
the law would allow them if I died intestate.” The testator, 
therefore, incorporated the statute by reference as a guide 
in determining those who should take. 

II. The rules of construction support the conclusion that 
appellants should be given the portion of the residuary 
estate to which they would be entitled had the testator died 
intestate. 

If the intent cannot be gleaned from the will, rules of 
construction cannot supply that deficiency. Every portion 
of the will must be given effect and there is no ground for 
ignoring the concluding language of the residuary clause. 
The codicil cannot be rewritten under the guise of con¬ 
struction. 

Interpolation of the words “if any” in the last part of 
the residuary clause was implied. Where two clauses in a 
will are irreconcilable, the clause posterior in position is to 
prevail. Further, in case of doubtful language a construc¬ 
tion which favors the next of kin is the most natural and 
normal. Another rule of construction is that in doubtful 
cases the distribution prescribed by the statute is favored. 
An additional rule of interpretation fortifies the position 
of appellants, which is, that a construction permitting 
children to compete with living parents is to be avoided 
unless such was plainly the testator’s intention. In the 
residuary clause of the codicil, William Mouat Hannay III 
competes with his father, William Mouat Hannay. The 
“daughter of Edith Hannay Bingle” (Georgia Hannay 
Edman) competes with her mother, Edith Hannay Bingle. 
Grace V .Scott (Market) and Allis Scott Simmons com¬ 
pete with their father, Allison Fendall Hannay Scott. 

III. The residuary clause of the codicil is so indefinite, 
contradictory and inconsistent that it results in irreconcil¬ 
able repugnancy and is therefore void. The decedent should 
be considered to have died intestate as to his residuary 
estate. 
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The provisions of the residuary clause are plainly incon¬ 
sistent on their face. The contradictory provisions cannot 
be harmoniously construed with other parts of the will or 
with any intent of the testator except as appellants have 
contended. Five persons named: Mary Hannay; William 
Mouat Hannay III; “the daughter of Edith Hannay 
Bingle”; Grace V. Scott, and Allis Scott Simmons, are not 
next of kin and would receive nothing if the testator died 
intestate. 

Courts may not rewrite wills or speculate on the inten¬ 
tion of the testator. The solution of the problem is not to 
surmise what the testator intended to say, but rather to 
determine what the testator intended by what he did say. 

There is no more liberty to disregard or to read out of 
the codicil the last part of the residuary clause than any 
other of its parts. Since the clause is irreconcilably incon¬ 
sistent, it is void and the residuary estate should go as in 
case of intestacy. 

IV. The court below held that the individuals named in 
the residuary clause should take, share and share alike. 
The opinion seems to have ignored and disregarded the 
clear, important language in the concluding part of the 
residuary clause of the codicil. By such deletion the will 
was in effect rewritten. 

The presumption of equality referred to by the court is 
not applicable and in part begs the question as to those 
who should take. 

It is believed there is no intent which can be deduced 
from the will that the persons named in the residuary clause 
of the codicil should share equally. Particularly is there 
no such intent discernible which would justify reading out 
of the codicil the last affirmative expression of disposition, 
which on its face is clear and definite in meaning and effect. 

The judgment below should be reversed and appellants 
be held to receive the portion of the residue which would 
come to them either by reference to or under the statute. 
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ARGUMENT 

L 

Intention of testator as disclosed by will and codicil should be 
sought as aid in construing residuary clause. 

While it is believed the language of the residuary clause 
of the codicil is so indefinite, uncertain and inconsistent on 
its face that it is void, nevertheless it may be desirable to 
attempt to determine the intention of the testator as dis¬ 
closed from his will and codicil as an aid to possible con¬ 
struction of the clause in question. Such intention should 
be sought within the will itself and codicil because other 
cases are never controlling and of little assistance. In 
Baldwin v. National Savings and Trust Co., 65 App. D. G. 
174,176, 81 F. 2d 901, 903, it was said: 

“In determining the intent of the testator, little aid 
is derived from a resort to formal rules or a considera¬ 
tion of judicial determinations in other cases appar¬ 
ently similar.” 

In Hepburn v. Winthrop, 65 App. D. C. 309, 314, 83 F. 2d 
566, the court said, “No will has a twin brother,” and it 
was added in Evans v. Ockershausen, 69 App. D. C. 285, 100 
F. 2d 695, “And if a twin brother were found, he, most 
likely, would not be identic. ’ ’ 

Moreover, in Pyne v. Pyne, 81 U. S. App. D. C. 11, 14, 
154 F. 2d 297, it was said : 

“The basic, always controlling, rule in the construc¬ 
tion of wills is the intent of the testator. If that intent 
can be discerned in the language of the will, read of 
course, in the light of the surrounding circumstances, 
there is an end to the matter. If it cannot be so dis¬ 
cerned, the testator must be presumed to have intended 
the result which the law has theretofore attached to 
the language which he chose to use.” 

Accordingly, we turn to the language of the will and of 
the codicil to ascertain, if possible, the controlling intent of 
the testator. 
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A specific devise was made to appellant Spinks. Certain 
cash bequests were made to the issue of decedent’s sister, 
Robina Cunningham Hannay Scott, and to the issue and 
to the widow of his brother, George F. Hannay, the re¬ 
mainder of the estate being left to testator’s wife. 

In making the cash bequests under Items 3 through 5 of 
his will, the testator did not bequeath equal amounts to the 
individuals named but seems to have been seeking some 
equality between the aggregate gifts to the issue of his 
sister, on the one hand, and those to the issue and widow 
of his brother, on the other. Thus the appellants, children 
of testator’s sister, under Items 4 and 5, were bequeathed 
a total amount of $30,000.00, while the widow and five 
children named of testator’s brother were bequeathed 
under Item 3 a total sum of $24,000.00. It is believed 
testator’s intent to attain equality in the respects stated 
above is not affected by Item 6 of the will under which a 
grandnephew and three grandnieces were remembered by 
relatively nominal legacies. 

It seems apparent the grandnephew and grandnieces did 
not share the affections of the testator equally with their 
parents, because their legacies were but a fraction of those 
bequeathed to their parents. Moreover, under Item 6 the 
beneficiaries are referred to in a derivative way, which 
suggest the legacies were given because of the relationship 
to their parents rather than from any personal feeling 
testator may have had for them as individual legatees. At¬ 
tention is invited to testator’s reference to “daughter of 
Edith Hannay Bingle” in Item 6, which presumes he did 
not know her name at the time. She was an adult when 
the complaint was filed about six and one-half years later. 
The devise in Item 2 to appellant Spinks seems to be the 
only exception to testator’s general scheme of impersonal 
treatment of the issue of his sister and of the issue and 
widow of his brother. She was occupying the property at 
the time of his death and the provision indicates special 
regard for her. 
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The indifference to individuals named, apparently justi¬ 
fied in testator’s mind by the amounts distributed, appears 
even stronger in the language of the codicil. The death 
of testator’s wife prompted the codicil. The names ap¬ 
pearing in the will from Items 3 through 6 are the same 
and in the same order as those in the residuary clause of 
the codicil, indicating still further testator’s indifference to 
the names and the persons. Mary Hannay and Robina 
Hannay had been dead for over three years before the date 
of the execution of the codicil. The “daughter of Edith 
Hannay Bingle” was referred to in that manner although 
over four years between the dates of the will and codicil 
had elapsed, and she was an adult when the complaint was 
filed. Lula Hannay was omitted from those named in 
the residuary clause of the codicil doubtless merely by 
happenstance or inadvertence since she had likewise been 
omitted under Item 3 of the will, although she was one of 
the children of testator’s deceased brother, George F. 
Hannay. 

Why was the testator indifferent to the individuals 
named? It is believed that the answer may be found in 
that language of the residuary clause of the codicil, “each 
of them to receive the portion of said residue to which they 
would be entitled had I died intestate.” It was as though 
the testator, who was then over eighty years of age, had 
copied all of the names of his brother’s and sister’s families 
and said: “I want those of the persons named to receive 
that which the law would allow them if I died intestate.” 

The testator was a patent lawyer, an officer of and a 
member of the Board of Directors of executor bank and 
was on one of its more important committees. By the use 
of the word “had” in the last provision of the codicil, the 
testator knew that by executing it he would not die intestate 
and that those persons named therein would take, if at all, 
by virtue of the codicil although naturally it would be neces¬ 
sary to refer to the statute to determine those who should 
take. Thus he was directing the executor to look to the 


11 


statute as the guide in carving out the persons to take and 
the portions they should receive. This was simple and re¬ 
sulted in a distribution in accordance with the general 
tenor of the will. 

It should be observed there is no ambiguity or incon¬ 
sistency in the controlling language of the residuary clause 
of the codicil: “each of them to receive the portion of said 
residue to which they would be entitled had I died in¬ 
testate.” No difficulty is encountered in determining the 
meaning of it either in relation to the persons included or 
the quantum of their respective interests. Thus, it seems 
implicit from the will and codicil that the words “if any” 
would be interpolated in the concluding provision of the 
residuary clause of the codicil: “each of them to receive 
the portion of said residue (if any) to which they would 
be entitled had I died intestate.” This seems to be the 
only construction which harmonizes all of the language in 
question. 

Lula Hannay was not named in the residuary clause, but 
she was not named anywhere in the will from which the 
names of the persons in the residuary clause of the codicil 
seem to have been copied, which is of no significance one 
way or another in regard to the intent of the testator be¬ 
cause her omission was undoubtedly a happenstance or 
inadvertence. Undoubtedly the testator thought he was 
naming all of those who might have been his next of kin 
and forgot that Lula Hannay was one of them. This is 
fortified by the use of the word “each” in Item 3 of the 
will wherein the testator must have thought he was naming 
all of the children of George F. Hannay, and in copying 
them in the residuary clause likewise thought he had named 
them all. 

Accordingly, it is believed that from the will and codicil 
the intention of the testator was to refer to the statutes of 
distribution as the guide for determining the persons and 
the interest, if any, which those named would have in the 
residue. 
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IL 

The rules of construction, if necessary to be adverted to, support 
the conclusion that appellants should be distributed the por¬ 
tion of the residuary estate to which they would be entitled 
under the statutes of distribution. 

The canons of construction, as rules of interpretation de¬ 
rived from experience, are not absolute and cannot supply 
deficiencies when there is a complete lack of manifestation 
of intent. Hilton v. Kinsey , 88 U. S. App. D. C. 14, 185 F. 
2d 885. 

In Central Dispensary and Emergency Hospital v. Saun¬ 
ders , 83 U. S. App. D. C. 52, 165 F. 2d 626, the court said 
that every portion of the will must be given effect if pos¬ 
sible. Thus there is no ground for ignoring the language 
of the residuary clause “each of them to receive the portion 
of said residue to which they would be entitled had I died 
intestate,” nor can the codicil be rewritten under the guise 
of construction and omit it. This Court stated that effect 
must be given to the whole language of an item in the will 
when it said in Evans v. Ockershausen, supra : 

“The primary significance of words should ordi¬ 
narily attach and does attach, unless it is manifest from 
the will itself that other definitions are intended. 
Weight and meaning must be given to every word used 
if they make any sense at all. None are to be deleted and 
none added, for men make their own wills, nor should 
we search out obscure or recondite possibilities in 
simple words.” 

Thus, as appellants have urged, other than the implied 
use of the words “if any” in the clause in question, any 
other construction of the language involved either deletes 
the above quoted provision of the codicil or the names of five 
persons appearing in the clause. The Court would have, 
however, power in giving effect to the intent of the testator 
to interpolate the words “if any” as necessarily implied. 
The last provision of the residuary clause of the codicil 
could never be deleted or disregarded because to do so would 
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be to ignore a general testamentary intent, as disclosed by 
the decedent’s will, to divide his estate between the families 
of his brother and sister. The provision in itself is clear 
and the inconsistency and uncertainty arise only when said 
provision, taken in conjunction with the statute, is read 
and applied to the persons named. 

The authorities have set guides for assistance in attempt¬ 
ing to construe two inconsistent provisions. A general rule 
was approved in Stone v. Stokes, 82 U. S. App. D. C. 299, 
302, 163 F. 2d 704, that where two clauses in a will are ir¬ 
reconcilable, the clause posterior in position is to prevail. 
Under that rule, the provision for distributing the residue 
in the proportions to which those persons named would 
have been entitled had decedent died intestate would pre¬ 
vail to the exclusion of five of the persons named since it is 
posterior in position. Referring to that general rule, the 
Court in Stone v. Stokes, supra , approved the statement in 
Waters v. Trefouret, 117 Va. 186, 83 S.E. 1078, as follows: 

“ Appellant, to maintain his contention, invokes the 
rule of construction that, when two provisions in a will 
are irreconcilable, the latter must prevail. This, how¬ 
ever, is admittedly a rule of necessity, and will only 
be adopted to avoid the failure of both provisions for 
uncertainty. 

“As was said by Chancellor Walworth in Coven- 
hoven v. Shuler, 2 Paige, N. Y., 122,130,21 Am. Dec. 73: 

“ ‘It is only applied in those cases when the in¬ 
tention of the testator cannot be discovered, and 
when the two provisions are so totally inconsistent 
that it is impossible for them to coincide with each 
other, or with the general intention of the testator 

* * * y yy 
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Without interpolating the words “if any” as discussed 
above in the last provision of the clause in question, the 
language in it is so uncertain, contradictory and incon¬ 
sistent that it is impossible to reconcile and harmonize 
the provisions with each other or with what is believed to 
be the testator’s general intent to divide the residue be¬ 
tween the families of his brother and sister. 
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Another rule of construction which aids appellants is 
that in the case of doubtful language, a construction which 
favors the next of kin is the most natural and normal. 
(See In re Robins’ Estate, 38 F. Supp. 468.) Appellants 
are two of the next of kin, whereas the five persons named 
who, under the construction advanced here would be en¬ 
titled to no portion of the residue, are not next of ldn, but 
are a grandnephew and grandnieces of the testator, and 
the widow of the decedent’s brother. 

The same result is achieved under the rule of construction 
which favors the distribution prescribed by the statute. 
Page on Wills (3rd Ed.), Vol. 3, Ch. 26, sec. 1085, 296, 
states: 


“A devise to pass according to the intestate laws 
calls for a distribution among the persons and in the 
proportions which the law prescribes in case of in¬ 
testacy. If the construction is doubtful, that which 
conforms most closely to the statute of descent and 
distribution is to be taken.” (Citing Des Boeuf v. Des 
Boeuf, 274 Ill. 594, 113 N. E. 900) 

and in sec. 1065 at page 260 the author says: 

“It is usually said that, in case of reasonable doubt 
as between a construction which conforms more or less 
closely to the statute of descent and distribution, and 
one which departs widely therefrom, preference will 
be given to the construction which conforms most 
nearly thereto.” 

In Binford v. Diller, 85 U. S. App. D. C. 365, 177 F. 2d 
731, this Court construed the residuary clause “I give, 
devise and bequeath all the rest, residue and remainder 
of my estate, * * * to my heirs at law and next of kin in 
accordance with the laws then in force in the District of 
Columbia.” The residuary estate was composed of per¬ 
sonal property. Decedent’s next of kin were her first 
cousins who, together with cousins once and twice removed, 
were also her heirs at law. The Court affirmed, saying: 
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“For the reasons given by Judge McGuire in the 
District Court we think the next of kin take all. ,, 

The memorandum of Judge McGuire in pertinent part 
is as follows: 

“It is a well established principal (sic) of testamen¬ 
tary construction that in the event of ambiguity a con¬ 
struction will be favored that will dispose of the prop¬ 
erty in the manner in which the law would dispose of it 
had the testator died intestate. Here had the testatrix 
died intestate, the estate being personalty, there would 
be no question but that the property would pass to the 
first cousins. Under T 18 - 711, D. C. Code 1940, it 
could in fact pass to no other. Applying the rule 
thus alluded to, a disposition to the next of kin is not 
only the most sensible result, but the one that in my 
view the testatrix intended in her use of the language 
in question. 

“Another cardinal rule of construction is that effect 
must be given if possible to every clause of a will. Re¬ 
membering that the first cousins here are included in 
the phrase heirs at law—if the contention of the cousins 
once and twice removed is correct violence is done to 
this rule, for what reason can there possibly be ad¬ 
vanced then for testatrix’s use of the phrase “next of 
kin”? Granting the residue to the first cousins in no 
way offends the rule, as the phrase “heirs at law” is 
inoperative for the reason there is no realty upon 
which it can act. It can be assumed therefore that this 
phrase was inserted by cautious counsel and was used 
to cover the possibility of after acquired realty. There 
being none it becomes immaterial.” 

Could it not be said with equal force, that decedent as 
his own “cautious counsel” included the names of all per¬ 
sons he could conceive or remember would be entitled to 
share in the residue under the statute, relying on this stat¬ 
ute to constitute the final judge as to who would take and 
in what proportions. There, Judge McGuire excluded the 
heirs at law since they were entitled to no share under the 
laws then in force in the District of Columbia even though 
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testatrix defined her residuary legatees as “heirs at law 
and next of kin.” Recognizing the ambiguity of the resid¬ 
uary clause, he resorted to the established principle of 
testamentary construction that in the event of ambiguity, 
a construction will be favored which will dispose of the 
property in the manner provided in the intestacy statutes, 
and gave controlling and decisive effect to the language 
referring to those statutes. 

Another rule of interpretation fortifies the position of 
appellants, that is, a construction which permits children 
to compete with living parents is to be avoided unless such 
was plainly the testator’s intention. In re Robins’ Estate, 
supra; Daskam v. Lockwood, 103 Conn. 54, 63, 130 AtL 92. 
If the construction adopted by the lower court is sustained, 
four of the persons named will have competed with their 
living parents, who are likewise named.* 

If the intent of the testator is as appellants have urged 
and the construction of the residuary clause implies the 
words “if any” in the last provision thereof, distribution 
could appropriately be made under the principle referred 
to in Jarman on Wills, 6th Ed., (Bigelow), Second Volume, 
Chapter X XI X, at page 114: 

“But a reference to the statute, whether express, or 
implied from a mention of intestacy, will admit all 
kindred who are within the statutory limit. And if a 
testator describes the objects of gift by express ref¬ 
erence to the statute, as next of kin or according to 
the statute, and does not expressly state how they 
are to take, they take according to the mode and in the 
shares directed by the statute, sc. per stirpes and as 
tenants in common. This mode of distribution would 
be excluded by an express direction to divide in equal 
shares but not by a mere direction to take as tenants in 
common, without specifying the shares, nor by the cir¬ 
cumstance that the description excludes a person (viz. 
the widow) who would have taken a share in case of 
actual intestacy, the whole fund being divided among 
the others as if they alone had been entitled under the 


* See page 6, infra. 
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statute .’ 1 (Citing Bullock v. Downes, dub. Lord "Wens- 
leydale, 9H.L Ca. 1, 22, 26) 

It is urged, therefore, that under the rules of construc¬ 
tion as well as from the intent of the testator to the extent 
it may be gleaned under the will, he intended his property 
to go to those named in the residuary clause who qualify 
by the decisive language therein, “each of them to receive 
the portion of said residue to which they would have been 
entitled had I died intestate.” The testator intended to 
refer to the statute in the distribution of his estate and 
appellants, therefore, should receive the portion which 
would have come to them as measured thereby. 

m. 

The residuary clause of the codicil is so indefinite, uncertain and 
inconsistent that it results in irreconcilable repugnancy mri 
is thereby incapable of harmonious construction. As such it 
is void, and decedent should be considered to have died 
intestate as to his residuary estate. 

If the conflicting and contradictory provisions of the 
residuary clause of the will may not be construed in the 
manner hereinabove suggested, then appellants say such 
clause cannot be harmoniously construed with other parts 
of the will or with any intent of the testator. The clause 
would therefore be so indefinite, contradictory and uncer¬ 
tain as to be void and the residuary estate should go as in 
case of intestacy. 

It should be observed that the inconsistency and contra¬ 
diction occurs in a single clause and not between two or 
more clauses of the will or codicil. There is no doubt of 
the contradiction and inconsistency with resultant un¬ 
certainty and indefiniteness. 

The twelve persons whose names were evidently copied 
from the will and in the same order appear in the residuary 
clause of the codicil. Two of them, Mary Hannay and 
Robina Hannay, had died more than three years before 
the execution of the codicil. There is no way to reconcile 
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the contradiction and conflictions in the residuary clause 
of the codicil other than we have heretofore shown. The 
persons who would take and the proportions which they 
would receive, under the last provision of the will, is incon¬ 
sistent with any taking whatever of the following persons 
named: Mary Hannay; William Mouat Hannay III; 1 ‘the 
daughter of Edith Hannay Bingle” (Georgia Hannay Ed- 
man); Grace V. Scott (now Market), and Allis Scott 
Simmons. 

It is well settled that if a testator attempts to dispose 
of his property but the dispositive clause is indefinite, un¬ 
certain or contradictory, the clause is void and the property 
passes as in the case of intestacy. Courts may not rewrite 
wills nor speculate on the intention of the testator or what 
he intended to say; intent must be found, if at all, in what 
a testator did say. 

It being impossible for all of the named persons to take 
and at the same time for “each of them to receive the 
portion of said residue to which they would be entitled 
had I died intestate,” the contradiction may not be recon¬ 
ciled and the clause is void. The court would no more have 
the liberty to disregard the last member of the sentence 
than the first, and the last member of the sentence must 
be either totally rejected or it must limit and restrain the 
first portion of the clause. Smith v. Bell, 6 Peters 68, 8 L. 
ed. 322. See also Stone v. Stokes, 82 U. S. App. D. C. 299, 
163 F. 2d 704; Dalton v. White, 76 U. S. App. D. C. 93,129 
F. 2d 55; Page on Wills (3rd Ed.), Vol. 2, Sec. 927, page 852. 

Since the residuary clause can be given no definite mean¬ 
ing except as we have mentioned, it is void for uncertainty. 
Dalton v. White, supra. 

It is perhaps of some significance that if such clause were 
held to be void, the property would pass equally to the 
respective families of the testator’s deceased brother and 
sister, which we believe was the intent of the testator in so 
far as it may be discovered at all. 
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IV. 

Opinion of the court below. 

The opinion of the court below (Jt. App. 22) held that 
the individuals named in the residuary clause should take, 
share and share alike. That opinion, while it does not ex¬ 
pressly say so, seems to have completely ignored the clear, 
important language in the concluding part of the residuary 
clause. The court without giving any apparent reason for 
doing so, in effect deleted that language from the will and, 
appellants believe, in effect rewrote it. 

The court first referred to the presumption that when 
a gift is made to two or more, equality is intended, but 
that principle is not applicable here and in part begs the 
question as to those who take. 

While appellants believe no extrinsic evidence whatever 
should have been received or considered by the court below, 
and so urge in this Court, nevertheless, because it appears 
from the opinion that the court must have had in mind 
some of the things mentioned in the report of the guardian 
ad litem, appellants comment thereon. The testator, even 
though a patent lawyer, was a man of experience and held 
responsible offices with the executor bank. His wife died 
intestate (Jt. App. 13). A major portion of his estate was 
inherited from her and he had express occasion to be fa¬ 
miliar with the statutes of descent and distribution. The 
presumption in which the court below indulged, in effect 
deleting the concluding part from the residuary clause of 
the codicil, that the testator would not have named the in¬ 
dividuals in question if he wished the law of intestate suc¬ 
cession to apply, was made not only from matters extrinsic 
to the will but also from seeming nonrecognition of the 
experience gained from his connection with the executor 
bank as well as from the administration of the estate of 
his wife. Again, here is well illustrated the danger of specu¬ 
lating on what a testator intended to say rather than at¬ 
tempting to determine what he intended, if at all possible, 
by what he did say. 


In the setting which has been described, there is no sig¬ 
nificance in the fact that all the persons named in the 
codicil also benefit under the terms of the will. 

The court below was mindful of the principle established 
in the Diller case concerning the preference in case of am¬ 
biguity given to a construction which conforms more or 
less closely to the statute, but seems to overlook that when 
such construction is given the beneficiaries take under the 
will and not as next of kin, although recourse is had to the 
statute to determine the takers and their respective in¬ 
terests. It is difficult to perceive, therefore, how either of 
the contentions urged by appellants does violence to the 
language of both instruments. 

Appellants assert there is nothing in the will or codicil 
from which it may be concluded that testator intended to 
dispose of his property equally among near and remote 
relatives. The intent seems to have been just the opposite— 
a division to the next of kin, per stirpes. Thus, from a 
complete lack of any indicated intent on the part of the 
testator either in the will, or other parts of the codicil, to 
distribute his property equally to the persons named in 
the residuary clause involved, the court nevertheless found 
such a clear intent to that end, as to enable it to read out 
of the codicil the final affirmative testamentary expression. 
The last sentence of the court's opinion takes cognizance 
of the uncertain, indefinite and repugnant provisions of 
the clause. 

Appellants respectfully urge the Court that the opinion 
below cannot be sustaind either upon any intent deduced 
from the will or upon application of any pertinent rule of 
construction. 

CONCLUSION 

If any intent whatever of the testator may be deduced 
from the instruments, it is that his property should go to 
the families of his deceased brother and sister, per stirpes. 
Considering the circumstances under which the names ap- 
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pear in the residuary clause of the codicil, having evidently 
been copied from the will including the errors, inadvertences 
and omissions, the testator intended that the statute should 
be the guide and that those named in the residuary clause, 
if any, who would take under the statute should receive the 
residue. Both from a reading of the will itself and by 
application of the pertinent rules of construction, such 
should be the result. The opinion of the court below rested 
neither upon any intent which could be discovered from 
the will nor from any harmonious construction of the clause. 
That opinion together with the order resulting therefrom, 
may not be upheld under any proper rule of interpretation 
or construction, as such constituted speculation as to that 
which the testator intended to say rather than ascertain¬ 
ment of that which the testator intended by what he did 
say. The court below in effect, therefore, rewrote decedent’s 
codicil. 

If the admittedly conflicting, contradictory and uncertain 
language of the residuary clause cannot be construed in 
the manner appellants have urged, then such clause is void 
and the residue should pass under the intestate statutes. 

It is respectfully submitted, therefore, that judgment of 
the court below should be reversed and that appellants be 
held to receive the portion of the residue which would come 
to them either by reference to or under the statute. 

Respectfully submitted, 

Kahl K. Spriggs, 

David B. Nicholson, 

504 Southern Building, 
Washington 5, D. C. 

Attorneys for Appellants, 
Margaret McCallum Scott Spinks 
and Allison Fendall Hannay Scott. 

Woodson P. Houghton, 

Of Counsel . 
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IX THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 55-’52 


The Second National Bank of Washington, a corporation, 
Executor of the Estate of William M. Hannay, also 
known as William Mowatt Hannay and William Mouat 
Hannay, deceased, 1331 G Street, N.W., Washington, 
D. C., Plaintiff, 


vs. 

1. Margaret McCallum Scott Spinks, 

714 Roxboro Place, N.W., Washington, D. C. 

2. Allison Fendall Hannay Scott, 

6247 Anita Street, Dallas, Texas 

3. George F. Hannay, Jr., 

3429 Woodland Avenue, Kansas City, Missouri 

4. William Mouat Hannay, 

Lot 101-R, Lake Lotawana, Lees Summit, Missouri 

5. Sadie Hannay, 

3429 Woodland Avenue, Kansas City, Missouri 

6. Edith Hannay Bingle, 

3429 Woodland Avenue, Kansas City, Missouri 

7. Lula Hannay, 

3429 Woodland Avenue, Kansas City, Missouri 
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8. William Mouat Han nay, III, an infant, 

Care, William M. Hannay, 

Lot 101-R, Lake Lotawana, Lees Summit, Missouri 

9. Georgia Hannay Edman, 

1614 Bedford Drive, Midland, Texas 

10. Grace Scott Market, 

1220 Illinois Street, Indianapolis, Indiana 

11. Allis (Alice) Scott Simmons, 

St. Simons Island, Brunswick, Georgia 

Defendants. 


Complaint For Construction of Will and For Instructions to 

Executor 


2 I. 

The jurisdiction of this court is based on Title II, Sec¬ 
tions 306, 325, 503 and 504 of the D. C. Code (1940) as 
amended. 

n. 

The complaint of The Second National Bank of Wash¬ 
ington respectfully presents to the court that it is a bank¬ 
ing institution in the District of Columbia, organized under 
the laws of the United States and is authorized by law to 
and does exercice fiduciary powers. It is the duly qualified 
and acting executor of the estate of the decedent herein. 

m. 

The defendants, Margaret McCallum Scott Spinks, Al¬ 
lison Fendall Hannay Scott, George F. Hannay, Jr., Wil¬ 
liam Mouat Hannay, Sadie Hannay, Edith Hannay Bingle 
and Lula Hannay, are heirs at law and next of kin of the 
decedent in that Margaret McCallum Scott Spinks and 
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Allison Fendall Hannay Scott are the adnlt children of 
Robina Cunningham Hannay Scott, a sister of decedent, 
who predeceased him. The defendants, George F. Hannay, 
Jr., William Mouat Hannay, Sadie Hannay, Edith Hannay 
Bingle and Lula Hannay, are the adult children of George 
F. Hannay, a brother of decedent, who predeceased him. 
The defendant, William Mouat Hannay, III, is an infant 
seven years of age and is named as a defendant herein for 
the reason that he is named as a legatee in the residuary 
clause of the will sought to be construed herein. The de¬ 
fendants, Georgia Hannay Edman, Grace Scott Market 
and Allis (Alice) Scott Simmons, similarly are beneficiaries 
in the residuary clause of the will sought to be construed 
herein. 

IV. 

William M. Hannay, also known as William Mowatt 
Hannay and William Mouat Hannay, late a citizen of the 
United States and a resident of the District of Co- 
3 lumbia, died on November 4, 1951, leaving a Last 
Will and Testament dated April 18, 1945, and a 
codicil dated August 24, 1949, both of which instruments 
were admitted to probate and record in the probate branch 
of this court on December 21, 1951, in Administration No. 
79135, and letters testamentary were granted to the plain¬ 
tiff. True copies of said will and codicil are attached 
hereto as Exhibits A and B. 


V. 

Paragraph 3 of the will of April 18, 1945 provided: 

“To Mary Hannay, widow of my brother George F. 
Hannay, of Kansas City, Missouri, the sum of $4,000, 
and to each of their children $4,000, as follows:— 
George F. Hannay, Jr.; William Mouat Hannay; 
Robina Hannay; Sadie Hannay; and their married 
daughter Edith Hannay Bingle.” 


f 
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VL 

The defendant, Lula Hannay, is one of the children of 
George F. Hannay and Mary Hannay but was not men¬ 
tioned in the aforesaid paragraph 3 of the will of the de¬ 
cedent dated April 18, 1945, even though the decedent 
stated in said instrument “to each of their children”. The 
petitioner presents that the testator qualified that language 
by individually naming all of the children of George F. 
Hannay and Mary Hannay except the aforesaid Lula Han¬ 
nay. The codicil of August 24, 1949 did not revoke para¬ 
graph 3 of the will. It did provide: 

“All other provisions of my Will and this Codicil 
are to remain in full force and effect.” 

vn. 

Mary Hannay, mentioned in paragraph 3 of the will and 
the residuary clause of the codicil, predeceased the testator 
and was survived by the defendants, George F. Hannay, 
Jr., William Mouat Hannay, Sadie Hannay, Edith Hannay 
Bingle and Lula Hannay. 

4 VIE 

The plaintiff avers that it has been advised by counsel 
that had decedent died intestate, his heirs at law and next 
of kin would have been the children of Robina Cunningham 
Scott, namely, Margaret McCallum Scott Spinks and Alli¬ 
son Fendall Hannay Scott, identified as defendants 1 and 
2, as well as the children of George F. Hannay, namely, 
George F. Hannay, Jr., William Mouat Hannay, Sadie 
Hannay, Edith Hannay Bingle and Lula Hannay, defend¬ 
ants 3,4,5,6 and 7, respectively. 

IX. 

Robina Hannay, mentioned in paragraph 3 of the will 
and the residuary clause of the codicil, died without issue 
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on November 23, 1945. This was after the execution of 
the will but prior to the execution of the codicil. 

X. 

The residuary clause of the codicil of August 24, 1949 
provided: 

“The residue of my estate remaining after the pay¬ 
ment of all costs of administration and all bequests 
made in my said Will and this Codicil thereto is hereby 
devised and bequeathed to the following named per¬ 
sons: 

1. Mary Hannay, widow of my brother, George F. 
Hannay; George F. Hannay, Jr.; William Mouat 
Hannay; Robina Hannay; Sadie Hannay; Edith 
Hannay Bingle; Margaret McCallum Scott Spinks; 
Allison Fendall Hannay Scott; William Mouat 
Hannay III; the daughter of Edith Hannay Bingle; 
Grace V. Scott and Allis Scott Simmons; each of 
them to receive the portion of said residue to 
which they would be entitled had I died intestate.” 

XL 

Plaintiff further represents that had the decedent died 
intestate the defendants, William Mouat Hannay, HI, an 
infant, Georgia Hannay Edman, Grace Scott Market and 
Allis (Alice) Scott Simmons, defendants 8, 9, 10 and 11, 
respectively, would have taken nothing by reason of 
5 the fact that they were neither heirs at law nor next 
of kin of decedent and without the ambit and pro¬ 
visions of Title 18, Sections 105 and 710 of the D. C. Code 
(1940) governing descent and distribution in the event of 
intestacy. Further, Lula Hannay would have shared as 
an heir at law and next of kin of decedent, whereas Robina 
Hannay died without issue prior to the execution of the 
codicil. 
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xn. 

By reason of the provisions of the residuary clause of 
the codicil to the will of the decedent, as hereinbefore set 
forth, the plaintiff seeks the instruction of this court as 
to what disposition shall be made by it in distributing the 
estate of the decedent to those lawfully entitled thereto. 
It also requests the court to direct it as to that which 
should be done under the provisions of paragraph 3 of the 
will of the decedent. 

Wherefore, the premises considered, the plaintiff re¬ 
spectively prays: 

1. That all necessary process, by publication or other¬ 
wise, issue out of this court, directed to the defendants 
and each of them, commanding them to appear herein and 
answer the exigencies of this complaint. 

2. That a guardian ad litem be appointed for the infant 
defendant, William Mouat Hannay, III. 

3. That the said Last Will and Testament and codicil 
thereto of William M. Hannay, also known as William 
Mowatt Hannay and William Mouat Hannay, dated April 
18, 1945 and August 24, 1949, respectively, be construed 
by this court and that it adjudge, determine and instruct 
the plaintiff as to its duties as executor of the estate of 
decedent, particularly the manner in which distribution 
shall be made and the persons to whom it shall be made, 
as well as the amount and proportion the defendants, and 
each of them, shall receive, if any, pursuant to the residu¬ 
ary clause of the codicil and paragraph 3 of the will of 
the decedent. 

6 4. That the plaintiff be allowed costs as well as 

counsel fees in such amount as the court may deem 
proper. 
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5. For such other and further relief as may be necessary. 

The Second National Bank of Washington 
By John H. Ames, President 

William E. Leahy, 

James M. Reilly, 

Attorneys for Plaintiff 
821 15th Street, N.W. 

Washington 5, D. C. 


Exhibit A 

7 THE LAST WILL AND TESTAMENT OF 
WILLIAM MOUAT HANNAY 

I, William Mouat Hannay (William Mowatt Hannay) 
of the City of Washington, District of Columbia, do make, 
publish and declare this my last will and testament, hereby 
revoking all former or other wills and testamentary dis¬ 
positions by me at any time heretofore made. 

1. I direct that all of my just debts, including funeral 
expenses and the expenses of administration, be paid by 
my executors. 

2. I devise to my niece, Margaret McCallum Scott Spinks, 
property No. 714 Roxboro Place, N. W., this City, now 
occupied by her, in fee simple. 

The remainder of my estate I bequeath as follows: 

3. To Mary Hannay, widow of my brother George F. 
Hannay, of Kansas City, Missouri, the sum of $4,000, and 
to each of their children, $4,000, as follows: George F. 
Hannay, Jr.; William Mouat Hannay; Robina Hannay; 
Sadie Hannay; and their married daughter Edith Hannay 
Bingle. 

4. To my niece, Margaret McCallum Scott Spinks, 
$15,000.00; 
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5. To Allison Fendall Hannay Scott, my nephew, 
$15,000.00; 

6. To son of William Monat Hannay, William Monat 
Hannay HI, $1,000; 

To daughter of Edith Hannay Bingle, $1,000.00; 

To daughters of Allison Fendall Hannay Scott, Grace 
V. Scott and Allis Scott Simmons $1,000 each. 

7. The remainder of my estate both real and personal I 
bequeath and devise to my dear Wife, Mary Emery Han¬ 
nay, who has always been so loyal and faithful to my inter¬ 
ests during our married life. 

The legatees may accept securities or property in lieu 
of cash as they may elect. 

I hereby appoint and constitute my wife, Mary Emery 
Hannay, and The Second National Bank of this City my 
executors to serve without bond as I have no unsecured 
indebtedness save current bills, which I direct my execu¬ 
tors to pay. 

In Witness Whereof, I have hereunto subscribed my 
name and affixed my seal at Washington, in the District 
of Columbia, this 18th day of April, 1945. 

(s.) William M. Hannay (Seal) 

8 Signed, sealed, published and declared by William 

H. Hannay, the above-named testator, at Washing¬ 
ton, D. C., on the day and date above mentioned, as and for 
his Last Will and Testament, in the presence of us, who, 
at his request and in his presence, and in the presence of 
each other, have hereunto subscribed our names as 
witnesses. 

(s.) William M. Hannay 
(s.) Martha W. Davis, 1213 Euclid St., N.W. 
(s.) Tudor Whiton, 1333 G St., N.W. 

April 18, 1954. 
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9 Exhibit B 

CODICIL 

TO THE LAST WILL AND TESTAMENT OF 
WILLIAM MOUAT HANNAY 

I, William M. Hannay of the City of Washington, Dis¬ 
trict of Columbia, hereby declare this to be a codicil to my 
will dated April 18, 1945. 

1. I hereby devise and bequeath to Jennie Emery Dove 
the sum of Ten Thousand Dollars ($10,000.00) in appre¬ 
ciation of her great kindness to my wife and me and help¬ 
fulness to me after the passing of my dear wife. 

2. I hereby devise and bequeath to Eugene Jordan the 
sum of Three Thousand Dollars ($3,000.00) for his faithful 
service to my wife and me over a long period of years. 

3. I hereby devise and bequeath to Walter Carter (my 
wife’s chauffeur) Two Thousand Dollars ($2,000.00). 

4. I hereby designate and appoint William E. Leahy as 
my attorney in the administration of my Will and hereby 
authorize The Second National Bank of Washington, the 
surviving Executor appointed in my said Will, to employ 
William E. Leahy in said capacity. 

The residue of my estate remaining after the payment 
of all costs of administration and all bequests made in my 
said Will and this Codicil thereto is hereby devised and 
bequeathed to the following named persons: 

1. Mary Hannay, widow of my brother, George F. Han¬ 
nay; George F. Hannay, Jr.; William Mouat Hannay; 
Robina Hannay; Sadie Hannay; Edith Hannay Bingle; 
Margaret McCallum Scott Spinks; Allison Fendall Han¬ 
nay Scott; William Mouat Hannay III; the daughter of 
Edith Hannay Bingle; Grace V. Scott and Allis Scott Sim¬ 
mons; each of them to receive the portion of said residue 
to which they would be entitled had I died intestate. 
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Paragraph 7 of my said Will devising the remainder of 
my estate to my dear wife, Mary Emery Hannay, who, 
having predeceased me, is hereby rescinded. 

10 All other provisions of my Will and this Codicil 
are to remain in full force and effect. 

In Witness Whereof, I have hereunto set my hand and 
seal this 24th day of August, in the year Nineteen Hundred 
and forty-nine, A.D. 

(s.) William Mouat Hannay (Seal.) 

Signed, sealed, published and declared by William M. 
Hannay, the above-named testator, at Washington, D. C., 
on the day and date above mentioned, as a Codicil to his 
Last Will and Testament, in the presence of us, who, at 
his request and in his presence, and in the presence of each 
other, have hereunto subscribed our names as -witnesses. 

(s.) Martha W. Davis, 3505 Inverness Dr., 

Chevy Chase 15, Md. 

(s.) B. H. Prosise, 3509 Minn. Ave., S.E., 

Washington, D. C. 


17 Filed July 10, 1952; Harry M. Hull, Clerk 

Answer of Defendant No. 1 Margaret McCollum Scott Spinks and 
Defendant No. 2 Allison Fend all Hannay Scott 

1. Defendant No. 1 Margaret McCallum Scott Spinks 
and Defendant No. 2 Allison Fendall Hannay Scott by their 
attorneys, Ellis, Houghton & Ellis, admit the allegations 
contained in paragraphs I to XI inclusive, of the complaint. 

2. For answer to paragraph XII of the complaint, these 
defendants allege that the residuary clause contained in 
the Codicil to the Last Will and Testament of William 
Mouat Hannay dated August 24, 1949 is so vague, un¬ 
certain, indefinite and inconsistent as to result in irrecon¬ 
cilable repugnancy, said residuary clause being incapable of 
harmonious construction and, therefore, that said residuary 
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clause is void and that decedent died intestate as to his 
residuary estate. 

In the alternative, however, these defendants allege that 
if said residuary clause is capable of being construed, the 
only possible construction is that the said William Mouat 
Hannay intended the residue of his estate to be distributed 
to those persons named therein, the portion of said residue 
to which each would be entitled to be measured by the por¬ 
tion of said residue, if any, to which each would have been 
entitled had the said William Mouat Hannay died intestate. 

18 3. These defendants further allege that if this 

court determines that distribution of said residuary 
estate should be made in accordance with either of the al¬ 
ternative provisions of paragraph 2 above, plaintiff should 
be instructed to distribute one-quarter (}4) of the residu¬ 
ary estate to Defendant No. 1 Margaret McCallum Scott 
Spinks and one-quarter (*4) of the residuary estate to 
Defendant No. 2 Allison Fendall Hannay Scott. 

Ellis, Houghton & Ellis 

By Woodson P. Houghton, David B. Nicholson, At¬ 
torneys for Defendant No. 1 Margaret McCallum 
Scott Spinks and Defendant No. 2 Allison Fendall 
Hannay Scott, 504 Southern Building, Washing¬ 
ton 5, D. C. 


11 Filed June 3, 1952; Harry M. Hull, Clerk 

Answer of Defendant William Mouat Hannay IF, an Infant by 
Charles E. Pledger, Jr., His Guardian Ad Litem 

For answer to the Complaint for Construction of Will 
and for Instructions to Executor, defendant William Mouat 
Hannay III, by Charles E. Pledger, Jr., his guardian ad 
litem, avers: 
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That said defendant is an infant, seven years of age, 
and can, therefore, neither admit nor deny the allegations 
contained in the complaint, and accordingly submit his 
interests, with respect to the matters referred to in the 
said complaint, to the protection of this Honorable Court. 

William Mouat Hannay III, an infant 

By Charles E. Pledger, Jr. 

Charles E. Pledger, Jr. 

Guardian ad litem 
810 Washington Building 
Washington 5, D. C. 

Report of Charles E. Pledger, Jr., Guardian Ad Litem 

Charles E. Pledger, Jr., Guardian ad litem for the infant 
defendant William Mouat Hannay HI respectfully reports 
to the Court as follows: 

1. That he was duly appointed such guardian ad litem 
by order entered herein April 2, 1952, to appear for said 
infant herein, answer the exigencies of the complaint and 
represent said infant in these proceedings. 

12 2. That pursuant to said order of appointment, 

this guardian ad litem has carefully examined and 
considered the complaint herein, the provisions of the will 
dated April 18, 1945, and of the codicil dated August 24, 
1949, both of which are sought to be construed herein. In 
order to ascertain as much information as he could obtain 
with respect to the circumstances surrounding the execu¬ 
tion of said will and codicil, and with respect to the inten¬ 
tion of the testator, he has conferred with James F. Reilly, 
Esq., one of the attorneys for the plaintiff herein, and with 
Mr. John A. Reilly, President of the Second National Bank 
of Washington, executor and plaintiff. It was impracticable 
to attempt to personally interview the infant defendant 
due to the fact that said infant resides with his parents at 
Lees Summit, Missouri, but in order to obtain information 
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with respect to the present circumstances of said infant 
and of other facts possibly material to the determination of 
the intention of the testator so far as said infant is con¬ 
cerned, he has corresponded with Mr. William Mouat Han- 
nay, defendant herein and father of said infant, and has 
conferred with said infant’s father by long distance tele¬ 
phone. He has also considered applicable court decisions 
and other legal authorities having a bearing on the issues 
presented by the complaint herein with respect to the 
proper construction of said will and codicil insofar as the 
interests of said infant defendant are concerned. 

3. As a result of the investigation made, as described in 
Paragraph 3, this guardian ad litem has ascertained the 
following facts which he considers as relevant and material 
to a proper determination of the issued raised by the com¬ 
plaint herein. 

(a) The testator, William M. Hannay, was approximate¬ 
ly eighty-five years of age at the time of his death of on 
November 4, 1951. He had no children surviving him and 
was a widower, his wife having predeceased him by ap¬ 
proximately two years. He was a member of the bar but 
in his earlier years had handled only patent matters and 
had no particular familiarity with legal draftsmanship of 
wills and testamentary instruments. For many years he 
was an officer and member of the Board of Directors of The 
Second National Bank of Washington, the executor and 
plaintiff herein. He had acquired some estate of his own 
but the bulk of the estate now being administered in 
13 this Court came to him as a distributee of his wife’s 
estate, who died without a will. He was a very ca¬ 
pable banker and business man, and, despite his advanced 
years, retained his mental faculties and keen intellect until 
his death. He unquestionably had complete mental capacity 
when he executed his will in 1945 and his codicil in 1949. 
He prepared both the will and the codicil in question. 
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(b) The relationship of the eleven defendants is set forth 
in the complaint and need not be repeated here. The infant 
defendant is a grand nephew of the testator, and bears his 
name, as does the infant’s father, who also signs himself 
as William Mouat Hannay II. As this infant represented 
the last direct male descendant of the testator’s male line, 
the testator always evidenced an active interest in his prog¬ 
ress and -welfare and displayed toward him a high degree 
of affection. Although testator in his later years, and par¬ 
ticularly since the infant’s birth, had never visited any of 
his relatives in Missouri, the infant and his parents had 
visited the testator in Washington on four different occa¬ 
sions. Testator corresponded regularly with the infant’s 
parents, exchanging letters on an average of once a month. 
After the infant was old enough to do so, his parents’ 
letters to the testator usually contained a note wTitten by 
the infant, and the testator frequently expressed himself 
in his letters as being highly appreciative of these efforts 
of the infant to correspond with his great uncle. The tes¬ 
tator had many photographs of the infant, some of which 
were taken of the testator with the infant on his knee, and 
seemed to prize them as they were always prominently dis¬ 
played in testator’s home. The infant’s father states that 
the testator w*as very appreciative that the infant bore 
testator’s name and was very much interested in the in¬ 
fant’s welfare, although he has no recollection of testator 
having ever mentioned making provisions for the infant 
in his will, this subject never having been discussed by the 
testator in his letters or in the presence of either of the 
infant’s parents. 

4. In the light of the facts ascertained by his investiga¬ 
tion, as set forth in Paragraph 3, this guardian ad litem is 
constrained to make the following comments regarding the 
general testamentary intent underlying the provisions em¬ 
ployed by the testator in both his will and codicil insofar as 
the infant defendant is concerned: 
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14 (a) The will, executed in 1945, quite logically and 

understandably leaves the bulk of the estate, by the 
residuary clause, to the testator’s wife, who was then living. 
As to his other relatives, the testator gives favored treat¬ 
ment to his niece, defendant Margaret McCallum Scott 
Spinks. Under item 2 of the will, she is devised the home 
in Washington in which she was then living. In item 4 she 
is bequeathed $15,000.00. In item 5, testator’s nephew, de¬ 
fendant Allison Fendall Hannay Scott, the brother of Mar¬ 
garet McCallum Scott Spinks, is bequeathed $15,000, or 
total cash legacies to the two children of testator’s deceased 
sister Robina of $30,000. To the descendants of his de¬ 
ceased brother George, testator, by item 3 of his will, made 
specific cash legacies totaling $24,000, or $4,000 to his 
brother’s widow, and $4,000 each by their respective names 
to five of his brother’s children, including the father of the 
infant defendant. In item 6, cash bequests in the total sum 
of $4,000 are made, or $1,000 each to four grand nephews 
and nieces, including the infant defendant, two of whom 
were descendants of his sister, and two of his brother. It 
is significant to note that in the will testator specifically 
remembers these grand nephews and nieces in this way, 
although each had parents living at that time. The general 
scheme of the will, therefore, indicates a general intent to 
slightly favor the descendants of his sister and less favor¬ 
ably remember the descendants of his brother, but the de¬ 
vice used to carry out this intent is by specific cash legacies 
to specifically named individuals rather than by gifts to a 
class or by other more general description. 

(b) In his codicil, executed shortly after his wife’s death, 
testator desired to dispose of the residue of his estate, 
which, under his will, had been left to his wife, but which 
was now greatly augmented by the share of his wife’s 
estate which in the meantime he had received. The testator 
does so by the rather curious provision contained in para¬ 
graph designated 1 under his residuary clause. Here again 
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testator uses the device, consistent with the general scheme 
already mentioned in connection with his will, of leaving 
his estate to specifically named individuals rather than to 
a class or other more general description, and accordingly 
provides that the residue go to thirteen specifically named 
persons, among whom are the four grand nephews and 
nieces, including the infant defendant, and each of whom 
would thereby receive a 1/13 share of the residue. 
15 There then follows the language which causes the 
ambiguity to an otherwise clear and unambiguous 
provision : 

“each of them to receive the portion of said residue to 

which they would be entitled had I died intestate.” 

To this guardian ad litem, this provision is entirely con¬ 
tradictory to, and meaningless in the light of, everything 
else that preceded it in both the will and the codicil. Both 
in the will and codicil he has indicated a clear intention 
of making his gifts and bequests to named individuals, and 
earlier in the same clause he has made equal gifts of the 
residue in equal shares to each of thirteen named individ¬ 
uals, the effect of which would tend to equalize the basic 
division of his estate between the descendants of his sister, 
on the one hand, and of his brother, on the other, thus 
offsetting the unequal treatment given these two lines of 
his heirs in his will. The ambiguous language next em¬ 
ployed by the testator should not be considered as an at¬ 
tempt by him to in any way limit or detract from any of 
the gifts so clearly and positively made, or to alter his 
clear intent and purpose in that regard. Each of the four 
grand nephews and nieces has parents living and would not 
be heirs at law nor next of kin of the testator. But this 
fact did not deter the testator from remembering each of 
the four in his will. However, if the language in question 
is given a strict and technical construction and is deemed 
to define or limit the entire residuary clause, it would have 
the effect of depriving these four grand nephews and nieces 
of any participation in the residue. It should not reason- 
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ably be given this strict and legalistic construction. The 
language causing the ambiguity, to what, without it, is a 
clear, consistent, and workable disposition of the residue, 
should be disregarded insofar as the interest of the infant 
defendant is concerned. To hold that the testator intended 
by this language to deprive this infant of any participa¬ 
tion in the estate, except for the $1,000 specific legacy under 
the will, would appear to be entirely foreign to testator’s 
intention and completely inconsistent with the active inter¬ 
est continuously displayed by the testator toward the in¬ 
fant and his welfare during testator’s lifetime. 

5. Accordingly, this guardian ad litem is of the opinion 
that the best interests of the infant defendant require him 
to advance the contention that under the residuary clause 
of the codicil of August 24, 1949, it was the intention of 
the testator that the infant defendant be entitled to receive 
a 1/13 of the residue of testator’s estate; and the guard¬ 
ian ad litem will take this position at the hearing 
16 of this cause and request the Court to so construe 
the codicil and instruct the executor to distribute 
the residue of the estate accordingly. 

Charles EL Pledger, Jr., Guardian ad litem for the 
infant defendant William Mouat Hannay III, 810 
Washington Building, Washington 5, D. C. 

District of Columbia, ss: 

Charles E. Pledger, Jr., being first duly sworn, deposes 
and says that he has read the foregoing report by him sub¬ 
scribed as guardian ad litem and knows the contents there¬ 
of ; and that the matters and things therein contained are 
true to the best of his knowledge, information and belief. 

Charles E. Pledger, Jr. 

Subscribed and sworn to before me this 2nd day of June, 
1952. 

Harry 0. Clem, Notary Public, D. C. 

My commission expires February 26th, 1954. 
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Filed July 28, 1952 

* Answer lo Complain! for Construction of Will 
and for Instructions to Executor 

Comes now the defendant, George F. Hannay, Jr., and 
for answer to the complaint to construe the will, as well as 
for instructions to the executor, in the above-entitled cause, 
and respectfully submits his interest to the protection of 
the court. He neither admits nor denies any of the allega¬ 
tions contained in the complaint. 

George F. Hannay, Jr. 

George F. Hannay, Jr. 

3429 Woodland Avenue 
Kansas City, Missouri 

27 Filed Aug. 13, 1952 

Supplemented Report of Charles E. Pledger, Jr., Guardian Ad Litem 

For supplement to his Report as guardian ad litem for 
the infant defendant William Mouat Hannay III, filed here¬ 
in June 3,1952, Charles E. Pledger, Jr., guardian ad litem, 
respectfully reports to the Court as follows: 

That in his said Report, and particularly in paragraphs 
4(b) and 5 thereof, by reason of an arithmetical miscalcula¬ 
tion this guardian ad litem referred to the interest of the 
infant defendant in the residue of the estate, as bequeathed 
by the residuary clause of the codicil dated August 24,1949, 
as being a 1/13 interest whereas it should appear in said 
Report that the interest of said infant therein was a 1/12 
share of the residue. Accordingly, this guardian ad litem 
desires to amend the said Report to state that it was the 

* The following defendants filed identical answers to that printed above 
and they are not printed here: 

Sadie Hannay William Mouat Hannay 

Edith Hannay Bingle Georgia Hannay Edman 

Lula Hannay Allis (Alice) Scott Simmons 

Grace Scott Market 
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intention of the testator that the infant defendant be en¬ 
titled to receive a 1/12 share of the residue of the testator’s 
estate. 

William Monat Hannay III, an infant 
By Charles E. Pledger, Jr. 

Charles E. Pledger, Jr. 

Guardian ad litem 
810 Washington Building 
Washington 5, D. C. 

District of Columbia, ss: 

Charles E. Pledger, Jr., being first duly sworn, deposes 
and says that he has read the foregoing supplemental report 
by him subscribed as guardian ad litem and knows 
28 the contents thereof; and that the matters and things 
therein contained are true to the best of his knowl¬ 
edge, information and belief. 

Charles E. Pledger, Jr. 
Charles E. Pledger, Jr. 

Subscribed and sworn to before me this 13th day of 
August, 1952. 

Norman Martin 
Notary Public, D. C. 

My commission expires Feb. 14, 1955. 


29 Filed Aug. 18, 1952 

Motion For Summary Judgment 

Comes now the plaintiff herein, The Second National 
Bank of Washington, a corporation, by and through its 
attorneys, and respectfully requests this Court to enter an 
order herein granting Summary Judgment to the plaintiff 
for the relief requested in the complaint on the ground that 
the affidavit and pleadings filed herein, as well as all facts 
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admissible in evidence or of legal probative force, which 
are set forth in the varions answers of the defendants, as 
well as the report of the guardian ad litem, indicate there 
is no genuine issue of a material fact and that the plaintiff 
is entitled to judgment as a matter of law to the effect that: 

1. Paragraph 3 of the will of the decedent, dated April 
18, 1945, which provides: 

“and to each of their children $4,000, as follows:— 

George F. Hannay, Jr.; William Mouat Hannay; Ro- 
bina Hannay; Sadie Hannay; and their married 
daughter Edith Hannay Bingle.” 

limits distribution to the named children of the brother 
of the decedent and excludes Lula Hannay, daughter of 
said brother. 

30 2. The residuary clause of the codicil of the will 

of William M. Hannay, dated August 24,1949, sought 
to be construed herein, is void for uncertainty and that 
the decedent died intestate as to that portion of his estate 
disposed of by the said residuary clause. 

3. The executor shall distribute the residuum of the 
estate of William M. Hannay, deceased, to the next of 
kin of the decedent per stirpes as provided by the statute 
of distribution in force in the District of Columbia. (Title 
18, Sections 709, 710, D. C. Code 1940). 

Or in the alternative, 

That the portion of the estate disposed of by said 
residuary clause shall be distributed by the executor 
to those named in said residuary clause, share and 
share alike , and that portion bequeathed to Mary 
Hannay shall, because she predeceased testator, be 
divided equally among her surviving issue. 

Or in the second alternative, 

That distribution of the residdum be made to those \ 
mentioned in said residuary clause and the portions, if 
any, received by each of said legatees or the issue of 




the legatee who predeceased testator, shall be deter¬ 
mined by the portion, if any, each of them would receive 
if decedent had died intestate. 

William E. Leahy 
James F. Reilly 
Attorneys for Plaintiff 
82115th Street, N. W. 
Washington 5, D. C. 

31 Filed Aug. 18, 1952 

Affidavit in Support of Motion For Summary Judgment 

Washington 

District of Columbia, ss: 

John A. Reilly, on oath, deposes and says that he is 
the President of the Second National Bank of Washington, 
the plaintiff herein, and the facts stated herein are made 
upon personal knowledge. He avers that the defendant 
William Mouat Hannay, III, is the son of William Mouat 
Hannay, also a defendant herein, and the grandnephew of 
the decedent whose will is sought to be construed herein. 

The defendant Georgia Hannay Edman is the daughter 
of Edith Hannay Bingle, also a defendant herein, and she 
is the grandniece of the decedent whose will is sought to 
be construed herein. 

The defendant Georgia Hannay Edman is the daughter 
of Edith Hannay Bingle, also a defendant herein, and she 
is the grandniece of the decedent whose will is sought to be 
construed herein. 

The defendants Grace Scott Market and Allis (Alice) 
Scott Simmons are the daughters of the defendant Allison 
Fendall Hannay Scott, and are grandnieces of the decedent 
whose will is sought to be construed herein. 

Affiant further states that Mary Hannay, the widow of 
decedent’s brother George F. Hannay, died August 7, 1946 
and Robina Hannay, the daughter of decedent’s brother 
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George F. Hannay, died November 23, 1945, unmarried and 
without issue. 

John A. Reilly 

Sworn and subscribed to before me this 15th day of 
August 1952. 

Elizabeth M. Kintz 
Notary Public 

My commission expires Feb. 1, 1956. 

66 Filed June 25,1953 

Memorandum to die Cleric 

I conclude, with reference to paragraph 3 of the will of 
the decedent, that the motion for summary judgment will 
lie, and accordingly I construe the language to mean that 
the bequest of $4,000 to Mary Hannay, because she pre¬ 
deceased the testator, would go to her issue (Title 19, Sec. 
110, D. C. Code, 1940). The bequest to Robina Hannay 
would lapse because she died prior to the testator and 
without issue. I further conclude that the language “each 
of their children, $4,000 as follows:” is limited to the 
children named. 

67 Further, with reference to the residuary clause in 
the codicil, I conclude that under its terms the indi¬ 
viduals named therein take share and share alike, and that 
the portion bequeathed to Mary Hannay shall, by virtue of 
her death before that of the testator, be divided equally 
among her surviving issue. 

This conclusion is buttressed it seems to me by the fact 
that where a gift is made to two or more, equality is pre¬ 
sumably intended, and, further, upon the very fundamental 
observation that the testator, a lawyer, although engaged 
in a type of speciality quite remote from the law of wills, 
certainly could not be presumed in his codicil to have named 
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the individuals in question if he wished the law of intestate 
succession to apply, because in the application of the statute 
in that case made and provided, one individual whom he 
had expressly omitted from both instruments would, as a 
consequence, take. 

It is to be noted that all the residuary legatees named 
in the codicil also benefit by specific bequests under the 
terms of the will. 

The Court is aware of the fact that in case of reasonable 
doubt as between a construction which conforms more or 
less closely to the statute of descent and distribution and 
one which departs widely therefrom, that preference has 
been usually given to the construction which conforms most 
nearly thereto. Yet on the other hand it must be remem¬ 
bered that the purpose of a will presumably at least, is to 
avoid and not to carry into effect the provisions of such a 
statute. In such circumstances the bequest takes the form 
of general terminology indicating the individuals to whom 
the property is to go. In this situation, however, the indi¬ 
viduals are specifically named and to construe the codicil, 
therefore, in relation to the terms of the statute of descent 
and distribution, it seems to me, is to do violence to the 
language of both instruments generally, particularly inso¬ 
far as I have concluded that under the circumstances the 
intent of the testator is clear and, as a consequence, full 
effect must be given thereto. To apply any other con- 
68 struction would ensure a result which seems to me 
completely adverse to this, as certain of the residuary 
legatees would take nothing, and one other person not men¬ 
tioned at all in either instrument, and presumably delib¬ 
erately so, would take, the effect being a complete distortion 
of the manifest desires of the testator hitherto expressed. 

Order accordingly. 

Matthew F. McGuire, 

United States District Judge 
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73 Filed July 20, 1953 

Order For Summary Judgment Construing Will of William M. 

Hannay, Deceased 

This cause came on to be heard on the motion of the 
plaintiff for a summary judgment pursuant to Rule 56 
of the Federal Rules of Civil Procedure, and the Court 
having considered the pleadings and affidavit filed in the 
action as well as the answer of the guardian ad litem, and 
it also having heard argument in open Court and consid¬ 
ered the briefs submitted, and, further, the Court having 
found that there is no genuine issue as to any material fact 
or controversial question of fact to be submitted to the Trial 
Court, and having concluded that the will and codicil thereto 
of the decedent may be construed without trial, it is by the 
Court this 20th day of July, 1953 

Adjudged, Ordered and Decreed that paragraph 3 of the 
will of William M. Hannay, deceased, dated April 18,1945, 
be construed and the executor, the plaintiff herein, is au¬ 
thorized and directed to make distribution thereunder as 
follows: 

a. Mary Hannay having predeceased the testator, the 
bequest to her of $4,000 shall be equally divided among her 
issue. 

b. The bequest to Robina Hannay shall lapse because she 
died prior to the testator and without issue. 

c. The bequest, contained in item 3 of the will, of $4,000 
to each of the children of Mary Hannay and George F. 
Hannay is limited to those specified by the testator, namely 

George F. Hannay, Jr., William Mouat Hannay, 

74 Sadie Hannay and Edith Hannay Bingle. The be¬ 
quest to Robina Hannay, also named by the testator 

is said item 3 as one of the children of Mary Hannay and 
George F. Hannay, lapsed by reason of her death, without 
issue, prior to the death of the testator. 
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And it is fubtheb ordered that the residuary clause of 
the codicil, dated August 24, 1949, to the will of the de¬ 
cedent, dated April 18, 1945, be construed so that the indi¬ 
viduals named therein take share and share alike and the 
executor is directed to make distribution under said 
residuary clause as follows: 


a. Robina Hannay having predeceased the testator, with¬ 
out issue, the portion of the residue bequeathed to her shall 
lapse. 

b. 1. One-eleventh (1/11) to the surviving issue of Mary 
Hannay who predeceased the testator, namely: 

One-fifty-fifth (1/55) to George F. Hannay, Jr. 
One-fifty-fifth (1/55) to William Mouat Hannay 
One-fifty-fifth (1/55) to Sadie Hannay 
One-fifty-fifth (1/55) to Edith Hannay Bingle 
One-fifty-fifth (1/55) to Lula Hannay. 


2. One-eleventh (1/11) 

3. One-eleventh (1/11) 

4. One-eleventh (1/11) 

5. One-eleventh (1/11) 

6. One-eleventh (1/11) 

Spinks. 

7. One-eleventh (1/11) 

Scott. 

8. One-eleventh (1/11) 

9. One-eleventh (1/11) 

10. One-eleventh (1/11) 

11. One-eleventh (1/11) 


to George F. Hannay, Jr. 
to William Mouat Hannay. 
to Sadie Hannay. 
to Edith Hannay Bingle. 
to Margaret McCallum Scott 

to Allison Fendall Hannay 

to William Mouat Hannay, HE. 
to Georgia Hannay Edman. 
to Grace Scott Market, 
to Allis Scott Simmons. 


The judgment to be entered without costs to any party. 

By the Court, 

Matthew F. McGuire, Judge. 
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stated by appellants, the following question is also pre¬ 
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Was it the intent of the testator to leave the resid¬ 
uum of his estate to the individuals named in the re¬ 
siduary clause of the codicil, share and share alike? 
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COUNTER-STATEMENT OF THE CASE 

Appellants 7 Statement of the Case concerning the undis¬ 
puted facts of record submitted to the District Court on the 
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Motion for Summary Judgment is accurate, but incomplete. 
Appellants have omitted parts of the record which should 
be presented to this Court. These omitted portions are set 
forth in the Report of the Guardian ad litem for the infant 
appellee (hereinafter referred to as “infant defendant” 
or “infant”) (Joint App. 13-14). 

The testator, William M. Hannay, was approximately 
eighty-five years of age at the time of his death on Novem¬ 
ber 4, 1951. He had no children surviving him and was a 
widower, his wife having predeceased him by approxi¬ 
mately two years. He was a member of the Bar but in 
his earlier years had handled only patent matters and had 
no particular familiarity with legal draftsmanship of will 
and testamentary instruments. For many years he had 
been an officer and member of the Board of Directors of 
The Second National Bank of Washington, the Executor 
under his will and an appellee herein. He had acquired 
some estate of his own but the bulk of his estate came to 
him as a distributee of his wife’s estate, who died without 
a will. He was a very capable banker and business man, 
and, despite his advanced years, retained his mental facul¬ 
ties and keen intellect until his death. He unquestionably 
had complete mental capacity when he executed his will in 
1945 and his codicil in 1949. He prepared both the will and 
codicil in question (Joint App. 13). 

The infant defendant, who resides with his parents in 
Lees Summit, Missouri, is a grand nephew of the testator, 
and bears his name, as does the infant’s father, William 
Mouat Hannay. As the infant defendant represented the 
last direct male descendant of the testator’s male line, the 
testator always evidenced an active interest in his progress 
and wrelfare and displayed toward the infant a high degree 
of affection. Although testator in his later years, and par¬ 
ticularly since the infant’s birth, had never visited any of 
his relatives in Missouri, the infant and his parents had 
visited the testator in Washington on four different occa¬ 
sions. Testator corresponded regularly with the infant’s 


parents, exchanging letters on an average of once a month. 
After the infant was old enough to do so, his parents’ let¬ 
ters to the testator usually contained a note written by the 
infant, and the testator frequently expressed himself in 
his letters as being highly appreciative of these efforts of 
the infant to correspond with his great uncle. The testator 
had many photographs of the infant, some of which were 
taken of the testator with the infant on his knee, and 
seemed to prize them as they were always prominently dis¬ 
played in testator’s home. According to the father of the 
infant, the testator was very appreciative that the infant 
bore testator’s name and was very much interested in the 
infant’s welfare, although the father had no recollection of 
testator ever having mentioned making provision for the 
infant in his will, this subject never having been discussed 
by the testator in his letters or in the presence of either of 
the infant’s parents (Joint App. 14). 

SUMMARY OF ARGUMENT 

The sole question before this Court is whether Judge 
McGuire properly construed the provisions of the residu¬ 
ary clause of the codicil. 

In deciding this single question the only concern of this 
Court is to ascertain the intent of the testator. Such intent 
may be ascertained in this case from the meaning of the 
language used by the testator in both his will and codicil 
in the light of the facts and circumstances surrounding him 
at the time he drew both of these instruments. It is not 
necessary to go further to consider or attempt to apply the 
numerous canons of construction or rules of law advanced 
by the appellants, because the testamentary intent is other¬ 
wise abundantly clear. 

It is apparent that the scheme or device used by the tes¬ 
tator in both his will and codicil was to dispose of his estate 
by bequests to specifically named individuals. This is the 
kind of provision he prepared in the residuary clause in 
which he devised and bequeathed the residue “to the fol- 
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lowing named persons” followed by the names of twelve 
individuals, all of whom were specific legatees under his 
will. The controversial language appended to the end of 
the residuary clause, 

“ • * * each of them to receive the portion of said resi¬ 
due to which they wrould be entitled had I died intes¬ 
tate.” 

is meaningless in the light of everything else that preceded 
it in both the will and the codicil. It does not add to or 
detract from the bequest of equal shares of the residue to 
the twrelve named individuals, and is obviously only the 
afterthought of an inexperienced draftsman. In the light 
of the intent otherwise expressed, this Court, as it clearly 
has the right to do, should disregard the literal meaning 
of this superfluous provision. 

As another indication of the general intent of the tes¬ 
tator, the residuary clause, as drawn, tends to equalize the 
basic division of his entire estate between the two lines of 
his heirs and next of kin, namely, the descendants of his 
sister on the one hand, and the descendants of his brother, 
on the other. The descendants of his sister had received 
slightly favored treatment under the will. The device tes¬ 
tator employed of leaving the residue to the twelve indi¬ 
viduals, eight of wdiom w r ere descendants of his brother, 
left % of the residue to this line of his heirs and tended to 
offset the more favorable treatment given the other line 
in his will. 

Judge McGuire was correct both in refusing to rule that 
the testator died intestate as to the residue of his estate, 
as urged by appellants, and in ruling that the residuary 
clause should not be construed so as to leave the residue 
only to those persons who w’ould take had the testator died 
intestate, as such a construction would do violence to the 
language of both the will and codicil, because, in that event, 
four of the individuals named in the residuary clause would 
take nothing, and one person, omitted from both the will 
and codicil, for reasons best known only to the testator, 
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would take. Judge McGuire rejected this result as an obvi¬ 
ous distortion of the testator’s intent as otherwise clearly 
expressed. Moreover, this principal contention of appel¬ 
lants is not sound as a matter of law in view of the well 
established canon or rule that a construction which might 
lead to intestacy is not favored and should be avoided. 

It follows that Judge McGuire properly decided that the 
intent of the testator was to leave the residue of his estate 
to the twelve specifically named individuals, share and 
share alike, and that his decision should be affirmed. 

ARGUMENT 

I. The Only Question Involved is to Ascertain the Intent of 

the Testator. 

The sole question before this Court is whether the Dis¬ 
trict Court correctly construed the provisions of the resid¬ 
uary clause of the codicil. 

As Judge Prettyman of this Court aptly stated in Baker 
v. National Savings and Trust Company, 86 U. S. App. 
D. C. 161, 181 F. 2d 273: 

“It has been recited times without number that the 
first and conclusive rule in construing a will is to ascer¬ 
tain the intent of the testator.” 

And in Pyne v. Pyne, 81 U. S. App. D. C. 11, 154 F. 2d 297, 
this Court stated: 

“The basic, always controlling, rule in the construction 
of wills is the intent of the testator.” 

II. The Inlent of the Testator Can be Ascertained From the 

Will and Codicil and the Undisputed Facts and Circum¬ 
stances Surrounding the Testator as Disclosed by the 
Record. 

A. There Is No Necessity Here to Resort to the Rules 
of Construction Urged by Appellants. 

In ascertaining the intent of the testator, the Court 
should first consider the literal meaning of the words used 
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in the codicil, and, if this does not suffice, then consider the 
facts and circumstances surrounding the testator when he 
made the codicil. It is only after these two approaches to 
the problem have been exhausted that the Court should 
seek the aid of rules of law applied by the Courts in other 
cases to assist in determining the basic question, what was 
in the testator’s mind, and what did he intend? These 
successive steps are well stated by Judge Prettyman in 
Baker v. National Savings and Trust Company, supra: 

“Intent can usually be seen upon the face of the words 
used in the will. If so, there is an end to inquiry. But 
sometimes the language used by a testator does not 
convey certainty of meaning, and sometimes it con¬ 
veys no meaning at all to a stranger. In such event, 
the inquirer must look at the facts and circumstances 
which surrounded the testator when he made the will. 
Often otherwise obscure or meaningless language be¬ 
comes perfectly clear when viewed in the light of the 
circumstances in which it was written.” 

# • • • • 

“If no actual intent on the part of the testator can 
be discerned, either from his language alone or from 
that language viewed in the light of the circumstances 
which surrounded him when he wrote, the court must 
construe the will by applying to the language of the 
testator rules which the law has established as pro¬ 
ductive of the best results as a matter of public policy. 
Courts freouentlv describe this step as a presumption 
of intent; they say that the testator is presumed to 
have meant what the law has in the past construed 
equally obscure language to mean, or to have meant 
the result which the law favors. But this method of 
describing this process must not be confused so as to 
permit it to be a substitute for ascertaining the actual 
intent of the testator. What is called presumption of 
intent cannot be indulged if a true intent can be 
ascertained. • • • ” 

It is the contention of the guardian ad litem for this infant 
that the question of what this testator intended can be de- 
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termined by resort only to the two first steps outlined by 
Judge Prettyman, namely, by the literal meaning of the 
language used in both the will and the codicil, and the facts 
and circumstances surrounding the testator wrhen he wrote 
each of these instruments. Hence, there is no occasion to 
resort to the next step in the process mentioned by Judge 
Prettyman, that of ascertaining the presumptive intent by 
resort to the rules of law from other decided cases. This 
is the basic error in the position of the appellants, who in 
the course of their brief refer, successively, to five different 
rules of construction in support of their position (see 
pages 12-17 of Appellants’ Brief). These rules need not 
be considered or applied to solve the problem presented 
here. 

B. The Testamentary Device or Scheme Employed by the 
Testator Was to Leave His Estate to Specifically 
Named Individuals. 

Testator, a lawyer, although not experienced profes¬ 
sionally in the drafting of wills or other legal instruments, 
but a capable banker and business man, prepared his own 
will in 1945. He had a wife but no children. He quite 
logically left the residue, constituting the bulk of his estate, 
to his wife. His other relatives consisted of the wife and 
descendants of a deceased brother, George, and the de¬ 
scendants of a deceased sister, Robina. The specific be¬ 
quests in the will indicate a disposition to give slightly 
favored treatment to the two children of the deceased 
sister, i.e., appellant Margaret McCallum Scott Spinks, 
who, under Item 2 is devised the home in Washington in 
which she w r as then living, and under Item 4 is bequeathed 
cash in the amount of $15,000 (Joint App. 7); and appel¬ 
lant Allison Fendall Hannay Scott, who, under Item 5, is 
bequeathed cash in the amount of $15,000 (Joint App. 8). 

In Item 3 of his will, testator made specific cash bequests 
totaling $24,000 to the wife and five children of his de- 
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ceased brother, or $4,000 to the widow and $4,000 each to 
five named children of his brother, including the infant’s 
father. It should be noted here that although his brother 
had six surviving children, one of them, Lula Hannay, is 
not mentioned in the will for reasons best known to the 
testator (Joint App. 7). 

Accordingly, specific cash bequests were made to named 
individuals, aggregating $30,000 to the descendants of his 
deceased sister, and $24,000 to the descendants of his 
deceased brother. 

In Item 6 of the will (Joint App. 8), four cash bequests 
in the total amount of $4,000 are made, or $1,000 each to 
four named grand nephews and nieces, including the infant, 
two of whom were descendants of his sister, and two of 
his brother. It is significant in determining his general 
intent to note that each of these legatees is remembered 
in this way although each had parents living at the time, 
each of said parents also being specific legatees, as already 
mentioned. 

All of these devises and bequests in the w’ill are made to 
specifically nam ed individuals, and while the general intent 
of the will seems to favor slightly the descendants of his 
sister, the device or scheme used to carry out this intent 
is by specific legacies to specifically named individuals 
rather than by gifts to a class, members of a class, or other 
more general description. 

His wife having died, testator prepared a codicil to dis¬ 
pose of the residue of his own estate and the distributive 
share which he had then received from the administration 
of his wife’s estate. To dispose of this now greatly aug¬ 
mented residue, testator again used the device, consistent 
with the general scheme of his will, of leaving the residue 
to specifically named individuals, rather than by describing 
his beneficiaries as members of a class or other general 
description. The intent of the residuary clause is abun¬ 
dantly clear: 
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“The residue of my estate * * * is hereby devised and 
bequeathed to the following named persons (italics 
supplied) 

The testator then proceeded to name these persons, twelve 
in number, including the infant, each of whom had already 
been named as specific legatees under the will. Again, 
Lula Hannay, a daughter of his deceased brother George, 
was omitted from participation in the residue, and so was 
not mentioned in either the will or the codicil. 

So far the will and the codicil are abundantly clear. The 
testator had been specific as to his gifts and had carefully 
named the persons, in accordance with his own purposes 
and desires, to whom those gifts should go. 

Thereafter is found the language in the residuary clause 
which primarily caused the Executor to file this suit and 
which creates the only problem to be decided on this appeal, 
namely: 

“ * * * each of them to receive the portion of said 
residue to which they would be entitled had I died 
intestate.’ ’ 

The guardian ad litem for the infant defendant contended 
to the District Court, and contends here, that this provision 
is meaningless in the light of every other provision that 
preceded it in both the will and codicil. The language is a 
useless appendage to an otherwise clear residuary clause. 
The District Court was clearly correct in disregarding it 
and in holding that it in no way detracted from or limited 
the gifts previously clearly made and vested in the twelve 
specifically named individuals. The clause is without sig¬ 
nificance or meaning in view of the entire scheme of both 
the will and codicil and is obviously the afterthought of 
an inexperienced draftsman. 
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C. The Residuary Clause of the Codicil Was Obviously 
Intended as a Means of Equalizing the Basic Division 
of the Estate Between the Descendants of Testa¬ 
tor’s Deceased Brother, George, and His Deceased 
Sister, Robina. 

As already mentioned, in his will, by using the device 
or scheme of specific cash bequests to named individuals, 
testator had slightly favored the descendants of his de¬ 
ceased sister, Robina, over the descendants of his deceased 
brother, George. Under items 4, 5 and 6, cash bequests to 
descendants of his deceased sister aggregate $32,000, as 
against cash bequests to descendants of his deceased 
brother, under Items 3 and 6, aggregating $26,000. 

As further evidence of testator’s general intention and 
to aid in ascertaining what was in his mind, the device he 
employed of dividing the very considerable residue of his 
estate among twelve specifically named individuals, tended 
to equalize the basic division of his entire estate among the 
descendants of his sister, on the one hand, and the de¬ 
scendants of his brother, on the other. Of the twelve per¬ 
sons named in the residuary clause, eight were descend¬ 
ants of his brother and four of his sister. He obviously 
intended a general equalization of the shares of these two 
lines of his heirs by more favorably remembering the de¬ 
scendants of his brother by giving the individuals in this 
class 8/12, or 2/3, of the residue, and the descendants of 
his sister 4/12, or 1/3. This scheme of disposition over¬ 
came the unequal treatment he had provided in his will, 
mentioned above. 

The contention of the appellants that the residuary 
clause is void for uncertainty and that the residue should 
be distributed as intestate property would only enhance 
the inequality for in that event one-half of the residue 
would go to two individuals, the appellants (descendants 
of testator’s sister) and the other half to the five living 
children of the deceased brother. 
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Judge McGuire was correct in stating: 

“ * * * where a gift is made to two or more, equality is 
presumably intended” (Joint App. 22) 

Not only is this an accepted rule of construction, but is 
obviously consistent with the testator’s general intent to 
better provide equality of treatment between the two lines 
of his heirs by the scheme he used in drafting the residuary 
clause, and thus to offset the more favored position of his 
sister’s descendants under his will. 

III. As the Intent of the Testator Is Otherwise Clearly Ex¬ 
pressed. the Controversial and Superfluous Language of 
the Residuary Clause Should Be Disregarded. 

For the reasons already discussed, the clause appended 
to the codicil, 

“ * * * each of them to receive the portion of said 
residue to which they would be entitled had I died 
intestate” 

is meaningless'and superfluous in view of the abundantly 
clear intention of the testator as stated in all of the pre¬ 
ceding provisions of both his will and the codicil. It in no 
way limits the gifts previously made to the twelve speci¬ 
fically named individuals each of whom testator clearly 
intended to receive an equal one-twelfth portion of the 
residue. The clause that has created this controversy, and 
which in the context of the entire will and the remainder 
of the codicil has no meaning but creates only confusion 
to an otherwise clearly expressed testamentary intent, can 
be disregarded and its literal meaning rejected. 

This Court has sanctioned the rejection of the literal 
meaning of words used by a testator in order to ascertain 
and carry out his true intention. The principles involved 
are well stated by Chief Justice Groner in Walker v. 
Thomas , 64 App. D. C. 148, 75 F. 2d 667, as follows: 
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“The law in this jurisdiction, as well as in all the 
states of the United States, is that the intention of the 
testator is the basic and fundamental rule in the con¬ 
struction of wills, and the intention should be deter¬ 
mined by construction of the whole will and not from 
detached paragraphs; and where the intention is 
apparent, it should be given effect—and this is true— 
even though to do so involves the rejection of the 
literal meaning of particular words. • # •” 

And, again, in Farrar v. Bingham, 68 App. D. C. 93, 93 F. 

2d 252: 


“* * * in order to reach this end words may be supplied 
and omitted and sentences transposed. * * *” 

See also: Hilton v. Kinsey , 88 U. S. App. D. C. 14, 185 F. 
2d 885. 

Judge McGuire was accordingly correct in disregarding 
this appended and controversial clause, and in refusing to 
construe the codicil in relation to the terms of the statute 
of descent and distribution, because to do so w^ould “do 
violence to the language of both instruments generally 
• • •” (Joint App. 23). 

IV. The Construction Urged by Appellants Requiring Distribu¬ 
tion of the Residue as Intestate Property Is Unsound in 
Law and Does Violence to Testator's Intent. 

Appellants make two principal contentions, both of 
which lead to the same result, namely, that the residue of 
the estate should be distributed as intestate property. The 
first is that the controversial language added to the resid¬ 
uary clause requires the Court to order distribution only 
to those persons who would take had the testator died 
intestate, and, secondly, that the residuary clause, because 
of this added language, is so uncertain and indefinite that 
it is void, from which it follows that testator died without 
disposing of the residue and that it must accordingly be 
distributed under the statute. 
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In either event, the following would occur, none of which 
was contemplated or intended by the testator: 

(a) The appellants, the tw’o children of his sister Robina, 
■would between them receive one half of the entire residue; 

(b) Four of the individuals named by the testator, who 
■would receive an equal one-twelfth share of the residue as 
the testator drew the residuary clause, would take nothing, 
as none of the four, including the infant defendant, is an 
heir at law or next of kin of the testator, as each has 
parents living; and 

(c) Lula Hannay, a daughter of testator’s brother 
George, who was omitted by the testator from both his will 
and the residuary clause of the codicil, for reasons best 
known only to the testator, wnuld be entitled to share 
equally in the residue with her other brothers and sisters. 

Judge McGuire carefully weighed the argument of the 
appellants below, which is the same argument that is made 
here, and rejected it as doing violence to the clearly ex¬ 
pressed intent of the testator, stating: 

“ • * * the testator * * * certainly could not be pre¬ 
sumed in his codicil to have named the individuals in 
question if he wrished the law of intestate succession 
to apply, because in the application of the statute in 
that case made and provided, one individual whom he 
had expressly omitted from both instruments would, 
as a consequence, take.” 

* • * • • 

“• * • To apply any other construction would ensure 
a result which seems to me completely adverse to this, 
as certain of the residuary legatees w T ould take 
nothing, and one other person not mentioned at all in 
either instrument, and presumably deliberately so, 
would take, the effect bein<r a complete distortion of 
the manifest desires of the testator hitherto 
expressed.” (Joint App. 23) 

The reasoning of Judge McGuire is strong and con¬ 
vincing. It is also sound in law. 
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The argument of the appellants, urging the Court to dis¬ 
regard testator’s intention, and distribute the residue as 
intestate property, is completely unsound, both as a matter 
of law, and because it distorts the intentions of the testator. 

It is a well established rule of law in the construction of 
wills that any construction which might lead to intestacy 
is not favored, and should be avoided, if at all possible. 
This rule has been frequently stated by this Court, and 
while the manner in which the rule has been expressed and 
applied differs according to the facts and circumstances of 
the particular case, the following are representative state¬ 
ments thereof: 

By Judge Fahy in Caine v. Payne, et al., 86 U. S. App. 
D. C. 404, 182 F. 2d 246: 

“We recognize that a construction which might lead 
to intestacy is not favored, * * *” 

By Judge Washington in Hilton v. Kinsey, 88 U. S. App. 
D. C. 14, 185 F. 2d 885: 

* 

“One of the well established canons of construction 
is that a testator is presumed to die testate as to all 
his property.” 

Both of these decisions cite and rely upon the opinion of 
Judge Fahy in Bunker v. Jones, 86 U. S. App. D. C. 231, 
181 F. 2d 619, and the cases therein cited as to the pre¬ 
sumption against intestacy, namely: 

Kenaday v. Sinnott, 179 U. S. 606, 21 S. Ct. 233, 45 
L. Ed. 339 

Fair claw v. Forrest, 76 U. S. App. D. C. 197, 130 F. 
2d 829 

Kennedy v. Aleocander, 21 App. D. C. 424 

There is no occasion here to disturb this well settled rule 
of law, particularly where to do so, as Judge McGuire so 
forcefully stated, the effect would be “a complete distortion 
of the manifest desires of the testator hitherto expressed.” 
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V. The District Court Correctly Construed the Residuary 
Clause of the Codicil as Leaving the Residuum to the In¬ 
dividuals Therein Named Share and Share Alike. 

It necessarily follows from everything that has been 
stated already that Judge McGuire was clearly correct in 
ruling that each of the individuals specifically named in 
the residuary clause is entitled to participate in the 
residue share and share alike. All of these individuals 
were also specific legatees under his will. That he likewise 
intended each of them to share in the residue is abundantly 
clear from the language he used: 

“The residue of my estate * * * is hereby devised and 
bequeathed to the following named persons 

To arrive at any different result, than that reached by 
Judge McGuire, would require a rewriting of this clearly 
expressed intent to an extent that would be completely 
unwarranted. 

Although decisions in other cases, under different facts, 
are hardly necessary to cite in support of Judge McGuire’s 
ruling, it is of interest to note that two decisions of the 
Supreme Court of California, are highly persuasive 
authority in closely analogous cases. 

In In Re Fisk’s Estate, 187 P. 958, the residuary clause 
provided: 

“All of the rest and residue of my estate both real 
and personal shall be divided equally between my 
daughter-in-law, Maude Bryant Fisk, and the four 
children of my late husband’s sister, Mrs. W. Dunn, 
viz., William Dunn, Aida Furst, Charles Dunn and 
Clarence Dunn * • * .” 

The residue of the estate consisted of $60,000.00. Appel¬ 
lant, Maude Bryant Fisk, contended she was entitled to 
one-half thereof. The trial court, however, determined 
that the residuum should be distributed per capita and 
allowed her $12,000.00. She appealed from this decision. 
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In affirming the decision of the lower court, the Supreme 
Court of California stated: 

‘‘In this connection appellant invokes a rule of con¬ 
struction which, we think, has no application to the 
will in question, namely, the rule that, where property 
is bequeathed and the will is uncertain, the court, in 
ascertaining the purpose of the testatrix, will assume 
the intent to be to distribute the property in accord¬ 
ance with the law of succession, and, in the absence of 
a clear intent to make other distribution, interpret 
the will accordingly. This rule is invoked upon the 
theory that, inasmuch as appellant was regarded by 
the testatrix as her daughter and the other residuary 
legatees as more distant relatives, connected only by 
marriage, we should apply this rule of construction. 
The insurmountable difficulty in that course lies in 
the fact that none of the residuary legatees would take 
in absence of a will. For that reason there is no room 
for the operation of the rule, however just such an 
application might otherwise seem to be. # * we are 

inclined to think that the strong inference to be de¬ 
rived from the use of the word ‘between’ by the testa¬ 
trix, who was a cultured woman and well acquainted 
with the use of language, is overcome by the use of 
the names of the residuary legatees, and that a con¬ 
sideration of the entire residuary clause shows that 
she had in mind five individuals to whom the residuary 
legacies were to go. and that in providing for dis¬ 
tribution these individuals thus named were to share 
alike.” 

In In Re Robinson’s Estate , 115 P. 49, the residuary 
clause provided: 

“Fourth, all the remainder of my estate I give, be¬ 
queath and devise to my heirs at law as they are 
entitled by the laws of inheritance and succession, in¬ 
cluding my niece above named, to share in this 
clause.” 


The niece above named, referred to in the residuary 
clause, w T as Teresa Martin, for whom testator had pro- 
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vided a $1,500.00 legacy in the will. Teresa Martin received 
that $1,500.00 without difficulty and petitioned for one-fifth 
of the residue. The lower court denied her petition on the 
ground “the testator’s attempt to make said Teresa 
Martin an heir at law and therefore entitled to share in said 
distribution is void for uncertainty.” Teresa Martin was 
not a blood relative of the testator, she was not in law his 
niece, but was the niece of his deceased wife. There were 
four heirs by blood relation. In modifying the decree of 
the lower court in conformity with its decision, the 
Supreme Court of California held: 

“It is manifest that the testator designed that Mrs. 
Teresa Martin should share in the distribution of the 
residue of his estate, and that she should be treated 
as an heir at law, though not in fact one. The will it¬ 
self answers the question as to the class or category 
into which she should go as such heir at law. She is 
to be considered as a niece of the deceased. But, as a 
niece would not be an heir at law saving upon the death 
of the parent related by blood to the deceased, it fol¬ 
lows necessarily that the testator meant Mrs. Martin 
to be regarded as an heir at law standing in the posi¬ 
tion of the child of a deceased brother or sister. As 
Mrs. Martin is alone mentioned in this connection, it 
also necessarily follows that she is to be regarded for 
the purpose of distribution as the sole child of such 
deceased brother or sister and that her distributive 
portion would therefore be one-fifth of the residuum 
of the estate.” 


CONCLUSION 

It is accordingly submitted that the opinion of Judge 
McGuire correctly decided the single issue in this case— 
what did the testator intend by the language he used in the 
residuary clause of the codicil? The determination by 
Judge McGuire that it was the clear intention of the testa¬ 
tor to leave the residue of his estate to the twelve indi¬ 
viduals specifically named therein, share and share alike, 
is the only determination that is consistent with the gen- 
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eral intent expressed and the testamentary scheme em¬ 
ployed in both the will and codicil and with the facts and 
circumstances surrounding the testator at the time he drew 
both instruments. It is also the only determination that is 
proper under the law applicable to the case. 

It accordingly follows that his decision, and the order 
entered thereon July 20, 1953, should be affirmed. 

Respectfully submitted, 

Charles E. Pledger, Jr. 

512 Washington Building 
Washington 5, D. C. 
Guardian ad litem for 
the infant appellee, 
William Mouat Hannay III 
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contended below (Appendix A hereto, Tr. p. 70), and as¬ 
sert here, that extrinsic evidence should not be resorted to 
in construing the residuary clause of the codicil. A fortiori, 
hearsay statements in report of guardian ad litem should 
not be considered as evidence and as uncontroverted facts 
when appellants indicated in the court below (Appendix 
A) that such statements were not admitted and would be 
controverted if the court should rule that extrinsic evidence 
was admissible. It should be observed the case was decided 
in the court below upon a motion for summary judgment. If 
the extrinsic statements in the report of the guardian ad 
litem are to be considered, then a genuine issue of fact 
arose and the court should have denied the motion. Dewey 
v. Clark, 86 U.S. App. D.C. 137,180 F. 2d 766. To what ex¬ 
tent the court took into consideration the statements is 
difficult to determine. 

Appellee’s counter-statement revives the question 
whether summary judgment should be granted or was the 
proper procedure for disposing of the issues, because if the 
court below in construing the residuary clause took into 
consideration the statements in the report of the guardian 
ad litem it necessarily assumed as facts statements in re¬ 
gard to which there was controversy and opposition. Such 
assumption would appear to substitute conjecture for the 
expressed intention contained in the words, 11 each of them 
to receive the portion of said residue to which they would 
be entitled had I died intestate” in the residuary clause, 
which should not be done. Kaiser v. Brandenburg, 16 App. 
D.C. 310. 


Reply to Appellee's Argument 

L 

The intention of the testator is controlling, if discernible 
and clear. 

There is more than one question before this Court. Aside 
from the questions presented by the appeal as shown in ap- 
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pellants ’ brief, there is now additionally presented in view 
of the counter-statement of appellee, the propriety of 
summary judgment since decision on such motion is based 
on the absence of a genuine issue of material fact. 

n a, 

Appellee seems to say that the intent of the testator may 
not be seen upon the face of the words used in the will and 
proceeds to look at the “facts and circumstances” which 
were supposed to surround the testator when he made the 
will and codicil. In Baker v. National Sawings and Trust 
Compa/ny , 86 U.S. App. D.C. 161, 181 F. 2d 273, cited by 
appellee to indicate approach to the problems presented 
by the appeal, the matter was decided in the trial court on 
the pleadings, consisting of a copy of the will, statements as 
to the relationship of the parties, and the course of conduct 
of the trustees in administering the will since its probate in 
1926. This Court in remanding the case for further pro¬ 
ceedings for evidence which might throw some light on the 
intent, said: 

“ • • * The right to look at extrinsic facts is limited 
to an effort to understand what the testator meant 
when he wrote language which, upon its face and with¬ 
out explanation, is doubtful or meaningless.” 

The Court was careful to point out, however: 

“If the actual intent of the testator can be ascer¬ 
tained by inquiry into such and similar facts, it should 
be so ascertained and given effect. If no actual intent 
on the part of the testator can be ascertained, then the 
will must be construed, as we have already pointed 
out, by the application of rules of law to the 
language used in the will.” 

The difficulty with the position of the appellee is in the as¬ 
sumption the hearsay statements in the report of the guar¬ 
dian ad litem constitute the facts and circumstances sur- 



rounding the testator when he wrote the will and the codi¬ 
cil. There were no findings bv the court below to such ef¬ 
fect and, of course, there could not have been since testi¬ 
mony was not taken and weighed. 

II B. 

Much of what has been said above applies to the argu¬ 
ment made in II B, which intersperses conclusions concern¬ 
ing statements of supposed surrounding facts and circum¬ 
stances with deductions from the language of the will and 
codicil. The testator’s wife died intestate. Thus the dis¬ 
tribution in her estate to testator was in accordance with 
and in the proportions determined by the laws of the Dis¬ 
trict of Columbia governing intestate succession. Under the 
circumstances, there would seem to be no room for con¬ 
cluding that the language in the residuary clause, positive 
on its face, “each of them to receive the portion of said 
residue to which they would be entitled had I died intes¬ 
tate” was meaningless, purposeless, or “obviously the 
afterthought of an inexperienced draftsman.” 

The indifference of testator to individuals named is dealt 
with beginning on page 10 of appellants’ main brief and 
need not be repeated. 


n c. 

It is believed appellee’s argument that the residuary 
clause of the codical was intended as a means of equalizing 
the basic division of the estate between the family of the 
testator’s deceased brother, on the one hand, and those of 
his deceased sister, on the other, is not supported by the 
construction of the codicil given by the court below or con¬ 
sistent with appellee’s own position. 

Under the terms of the will, cash bequests to the family 
of testator’s sister aggregate the sum of $32,000 as against 
cash bequests to the family of testator’s brother amounting 
to the sum of $26,000, or a difference of $6,000. Testator in- 
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tended, according to appellee, that two-thirds of the resid¬ 
uary estate go to the brother’s family and one-third to 
the sister’s family, thus presumably equalizing the differ¬ 
ence of $6,000. Yet, according to the petition for the ad¬ 
mission of the will to probate, the testator left an estate 
consisting of real property of the estimated value of $10,- 
000 and personal property of the estimated value of $414,- 
983.78. A devise and specific legacies in the will and codicil 
aggregate the sum of $83,000, which added to administra¬ 
tion expenses and taxes in the estimated amount of $100,- 
000 would leave a probable residuary estate of the approxi¬ 
mate value of $240,000. So, under appellee’s theory of 
equalization, the sister’s family would receive one-third, or 
about $80,000, whereas the brother’s family would receive 
two-thirds, or $160,000. It does not seem that testator, if he 
ever had such a thing in mind, would offset a difference of 
$6,000 in the will by a difference of $80,000 in the codicil. 

Appellee has admitted, on pages 10 and 11 of his brief, 
that the testator intended a general equalization of the 
shares of the two lines of his heirs “to better provide 
equality of treatment between the two lines of his heirs.” 
This is precisely what appellants say he intended, i.e., a 
basic division of the estate between the two lines or classes 
of his heirs, per stirpes, namely, between the family of 
his deceased brother, on the one hand, and the family of 
his deceased sister, on the other. Hence the reason for the 
last portion of the language in the residuary clause which, 
with the implied use of the words “if any,” made the stat¬ 
ute the guide in determining those of the persons named 
who should take and the portions which they should receive. 

m. 

It cannot be said the language in the codicil, “each of 
them to receive the portion of said residue to which they 
would be entitled had I died intestate” is meaningless or 
superfluous. The language on its face is clear and unam¬ 
biguous. Other portions of the codicil are inconsistent with 
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it unless the “if any” construction is adopted. Appellee 
seeks to read those words out of the codicil entirely, not 
merely the literal meaning of them, for which there is no 
sanction. Rewriting a will or guessing at or speculating 
upon the intention of a testator may not be done. Dalton v. 
White, 76 U.S. App. D.C. 93, 94, 129 F. 2d 55; Kaiser v. 
Brandenburg, supra; Baker v. National Savings and Trust 
Company, supra. In the Baker case (86 U.S. App. D.C. 
161,162,181 F. 2d 273, 274), this Court said: 

“This right to examine facts extrinsic to the written 
words of a will does not include the right to change 
the written words, if they are clear, or to supply a pro¬ 
vision omitted by the testator, or to guess at what his 
intent would have been if he had thought of a con¬ 
tingency which he plainly did not think of or which is 
not covered by some general discernible intent.” 

The questions involved in the Walker, Farrar and Hilton 
cases, cited by appellee, are remote from the questions 
raised here. In those cases, the Court was reading mean¬ 
ing into words used, not reading entire clauses out of the 
wills. 

IV. 

Appellee improperly concludes that under both construc¬ 
tions urged by appellants, the residue is distributed as 
intestate property. If the residuary clause is held to be 
valid and construed as appellants urge, then the property 
passes under the codicil and not as intestate property. 
Only if the clause is held void by reason of indefiniteness 
or uncertainty would the residue be distributed as intestate 
property. 

There is no unsoundness in law in holding the clause void 
if it is uncertain, because it is the rule in regard to testa¬ 
mentary distribution of either real or personal property 
that uncertainty either as to the subject or object of a de¬ 
vise or bequest is fatal to its validity. Gilmer v. Stone, 
120 U.S. 586, 7 S. Ct. 689, 30 L. ed. 734. 
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While there is a presumption against intestacy, such 
does not empower a court in an effort to construe irrecon¬ 
cilable provisions to guess at or speculate on what a test¬ 
ator intended, or to rewrite his wilL Kaiser v. Branden¬ 
burg, supra; In re McCray’s Estate, 96 F. Supp. 254. 

Appellants suggested the only harmonious construction 
of the residuary clause was that the residue should go to 
those of the persons named, if any, who would take had the 
testator died intestate. Carrying out the principle men¬ 
tioned in Jarman on Wills (appellants’ brief, p. 16) fol¬ 
lowing the decision of Bullock v. Downes, 9 H. L. Ca. 1, 22, 
26, Lula Hannay would not take, and one-half of the residue 
would be distributed among her brothers and sisters as if 
they alone had been entitled thereto. In Bullock v. Downes, 
Lord Wensleydale said: 

“But in this case he has given the whole to those 
who, under the statute, would take only two-thirds, for 
the wife would take one-third. It seems to me that the 
bequest, taken as it stands, means clearly that the next 
of kin are to take the whole. • * • It cannot be held 
that the bequest is to be cut down to two-thirds, and 
that he died intestate as to the remaining one-third.” 

Therefore, Lula Hannay, whose name was omitted from 
both the will and codicil, would be entitled to share equally 
in the residue with her brothers and sisters only if the 
residuary clause is held to be void for uncertainty. 

It is interesting to examine the simplicity of distribution 
under appellants’ contentions. 

1. If the clause is held to be void for uncertainty, dis¬ 
tribution would be as follows: 


Margaret McCallum Scott Spinks 

1/4 

Allison Fendall Hannay Scott 

1/4 1/2 

George F. Hannay, Jr. 

1/10 

William Mouat Hannay 

1/10 

Sadie Hannay 

1/10 

Edith Hannay Binglc 

1/10 

Lula Hannay 

1/10 1/2 
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2. Should the “if any” construction urged by appellants 
be adopted, distribution, consistent with the Bullock v. 
Downes decision, w T ould be as follows: 


Margaret McCallum Scott Spinks 1/4 

Allison Fendall Hannay Scott 1/4 1/2 

George F. Hannay, Jr. 1/8 

William Mouat Hannay 1/8 

Sadie Hannay 1/8 

Edith Hannay Bingle 1/8 1/2 


3. Under the order of the 
be made as follows: 

Margaret McCallum Scott Spinks 

Allison Fendall Hannay Scott 

Grace Scott Market 

Allis Scott Simmons 

George F. Hannay 

William Mouat Hannay 

Sadie Hannay 

Edith Hannay Bingle 

Lula Hannay 

William Mouat Hannay III 
Georgia Hannay Edman 


court below, distribution would 


1/11 

or 5/55 

1/11 

or 5/55 

1/11 

or 5/55 

1/11 

or 5/55 

1/11 plus 1/5 of 1/11 

or 6/55 

1/11 plus 1/5 of 1/11 

or 6/55 

1/11 plus 1/5 of 1/11 

or 6/55 

1/11 plus 1/5 of 1/11 

or 6/55 

1/5 of 1/11 

or 1/55 

1/11 

or 5/55 

1/11 

or 5/55 


V. 

In re Fisk’s Estate, cited by appellee, is inapplicable. In 
the first place, in that case none of the persons named in the 
residuary clause involved w T ould have taken under the law 
of intestate succession; and secondly, the testatrix had not 
specifically mentioned the statute in her will. Here, most of 
the persons named in the residuary clause of the Hannay 
codicil would take under the law of intestate succession 
and the statute was specifically referred to, thus determin¬ 
ing the persons to take and the quantum of interests to be 
received. Moreover, any authority of the Fisk case is at¬ 
tenuated by statement in the opinion that the court was 
mindful of the fact a contrary result might well have been 
reached. 

In re Robinson’s Estate properly construed, is in favor 
of the position of appellants. In that case, the court fol¬ 
lowed the mandate of the state statute to the effect that the 


i 
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words of a will are to receive an interpretation which will 
give to every expression some effect rather than one which 
will render any of the expressions inoperative. Therefore, 
the court construed a residuary clause distributing the 
estate “to my heirs at law as they are entitled by the laws 
of inheritance and succession, including my niece above 
named, to share in this clause,” as including the niece as an 
heir at law. The court did not treat the last portion quoted 
above as surplusage or consider it to be meaningless. 

Respectfully submitted, 

Kahl EL Spriggs 
David B. Nicholson 
504 Southern Building 
Washington 5, D. C. 

Attorneys for Appellants, 

Margaret McCallum Scott Spinks 
and Aluson Fendall Hannay Scott 

Woodson P. Houghton, 

Of Counsel. 
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APPENDIX A 

Filed June 25,1953; Harry M. Hull, Clerk 

Memorandum of Points and Authorities of Defendants Mar- 
garei McCallum Scott Spinks and Allison Fendall Hannay 
Scott In Re Plaintiff's Motion for Summary Judgment 

Come now Defendants Margaret McCallum Scott Spinks 
and Allison Fendall Hannay Scott by their undersigned at¬ 
torneys, and in response to the motion for summary judg¬ 
ment, state as follows: 

1. These Defendants are advised and believe and there¬ 
fore state that extrinsic evidence is inadmissible in this 
case and as a consequence there is no genuine issue of a 
material fact. However, in the event this Court should rule 
that extrinsic evidence is admissible, these Defendants are 
in a position to proffer clear and convincing evidence in 
support of the alternative contention set out in their an¬ 
swer and in contravention of those statements of fact made 
in the Report of the Guardian ad Litem of Defendant 
William Mouat Hannay, III, which suggest that testator 
favored, held in a high degree of affection or in any way 
intended said infant to share in equal degree with these De¬ 
fendants in the residuary estate. Furthermore, these De¬ 
fendants are in a position to establish by clear and unmis¬ 
takable evidence that said testator intended that they 
receive one-half of this residuary estate, the share they 
would have received had he died intestate. 

• • # 

Ellis, Houghton & Ellis 

By Woodson P. Houghton 
David B. Nicholson 
504 Southern Building 
Washington 5, D. C. 

Attorneys for Defendants 
Margabet McCallum Scott Spinks 
and Allison Fendall Hannay Scott 



